Memorandum

Subgect Date
Jane Does Nos. 1 and 2. v. United States,
Case No. 08-80736-CIV-MARRA (S.D.Fla.) April 26, 2011

Te From
Assistant Counsel 99 N.E. 4™ Street
Office of Professional Responsibility Miami, Florida 33132

U.S. Department of Justice
950 Pennsylvania Avenue, N.W_, Suite 3266
Washington, D.C. 20530

VIA FEDE EXPRESS

Attached please find a CD-ROM containing the victims® Motion for Finding of
Violations of the Crime Victims Rights Act and Request for a Hearing on Appropriate Remedies
(unredacted), and a complete set of exhibits, including the e-mails in Exhibit A. The e-mails in
Exhibit A are between Epstein’s defense attorney and AUSA They were produced in
civil litigation between Epstein and some of his victims.  EpSIEIn s altorneys redacted their side
of the e-mail transmission. I will attempt to obtain a complete set, which includes the
transmission from Epstein’s attorneys.

If vou have any questions, please call me ul_ Thank you.
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UNITED STATES DISTRICT COURTY
SOUTHERN DISTRICT OF FLORIDA

Case Mo, (18-80736-Civ-Marra/Johnson
JANE DOE #1 and JANE DOE #2

[ 8
UNITED STATES

f

JANE DOE #1 AND JANE DOE #2'S§ MOTION FOR FINDING OF VIOLATIONS OF
THE CRIME VICTIMS' RIGHTS ACT AND REQUEST FOR A HEARING ON
APPROPRIATE REMEDIES

COME NOW Jane Doe #1 and Jane Doe #2 (also referred to as “the victims™), by and
through undersigned counsel, to move for a finding from this Court that the vi;;tims‘ rights under
the Crime Victims Rights Act (CVRA), 18 US.C. § 3771, have been violated by the U.S.
Attorney’s Office, and to request 2 hearing on the appropriste remedies for these violations.

The victims have proffered a series of facts t0 +he Government, which they bave failed to

contest. Proceeding on the basis of these facts,' it is clear that the U.S. Attorney’s Office has

| repeatedly violated the victims' protected CVRA rights, including their right to confer with
) prosecutors generally ahout the case and specifically about & non-prosecution agresment the
Office signed with the defendant, as well as their right to fair treatment. See 18 US.C.

377 1{=)(5) & (8)-
It is now beyond dispute, for example, that in September 2007, the U.8, Attorney’s

I| Office formally signed a non-prosecution agreement with Jeffrey Fpstein that barred his

I S
I | The victims are contemporaneausly filing imotion to have their facts accepted by the

t Court.
1
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p;nsecutibn for numerous federal sex offenses he committed against the victims (as well as
against many other minor girls). Rather than confer with the victims about this non-prosecution
agreement, however, the U.S. Attorney’s Office and Jeffrey Epstein egreed to a “confidentiality”
provision in the agreement barring its disclosure to anyone — including the victims. For the next
nine months, as Epstein was well aware, the 1).8. Attomney's Office assiduously concealed from
the victims the existence of this signed nen-prosecution agreement. Indeed, the Office went 50
far as to send (in Janoary 2008) & false victim notificetion letter to the victims informing them -
that the “case is currently under investigation.” In fact, the U.S. Attorney’s Office had already
| resolved the case three months earlier by signing the non-prosecution agreement. Again on May
30, 2008, the U.S. Attorney’s Office sent yet another victim notification letter 1o 2 recognized
vietim informing her that the “case is currently under investigation™ and that it “can be a lengtiy
process and we request your continued patience while we conduct a thorough investigation.”
Then in June 2008, on the eve of consummating Epstein’s state guilty plea that was part of the
fon-prosecution agreament, the U.S. Attorney’s Office asked legal counsel for the viclims to
- send a letter expressing the victims' views on why federal charges should be filed — not
disclosing to the victims' legal counsel that this was a pointless exercise because the nan-

prosecution agreement had already been signed some nine months earlier.

These actions and many more like them constitute clear violations of Jane Doe #1 and
i Tane Doe #2's rights under the Crime Victims Rights Act, including the right to confer with
prosecutors and the right to fair treament.  The only argument that the 1.8, Attorney’s Office
advances is that the CVRA does not apply hecause no indictment was formally filed in this case.
But this position is inconsistent with both the CVRA’s plain language, see, e.g., 18 USC. §

p
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3771(e)(1) (Justice Department agencies involved in the “detection™ and ‘invastigi}tiun” of
faderal crimes covered by CVRA), and with persuasive case law, see, s.g.{-"ié;; Dean, 577 F.3d

191, 394 (5" Ciir. 2008) (victims should have been notified before prb-illdl:-iﬁthn't plea reached).
Moreover, the 11.S. Attorney’s Office itself was fully aware of its obligations to natify the
victirs in this case, as e-mails from the Office and other evidence make perfectly clear. The

only reason that the Office concealed the existence of the non-prosecution agreement from the
vietims was not to comply with some legal restriction, but rather to avoid a firestorm of public
controversy that would have erupted if the sweetheart plea deal with a politically-connected (D
billionaire had been revealed.

The Court should accordingly find that the u.s. Atturﬁ::y‘s Office — in coordinatica with
Jeffrey Epstein -- has violated the Act and set a briefing schedule and hearing on the proper
remedy for those violationg.

STATEMENT OF UNDISPUTED MATERIAL FACTS
Jane Doe #1 and Jane Doe #2 offer the following statement of undisputed material facts.
If'the Government disputes any of these facts, the victims request an evidentiary hna.rlng 1o prove
each and every one of them:’

{, Between about 2001 and 2007, defendant Jeffrey Epstein (a billionaire with significant

political connections) sexually abused more than 30 minor gitls at his mansion in West Palm

% The Court should accept all these facts as true for reasons the victims explain in their
contemporaneously-filed Jane Doe #1 and Jane Doe #2°s Motion to Have Their Facts Accepted
Because of the Government’s Failure to Contest Any of The Facts. The Court should also direct
the Government to produce all evidence thal it possesses supporting these facts, for reasons the
vietims explain in their contemporaneously-filed Jane Doe #1 and Jane Doe #2's Mation for
Order Directing the U.S. Attorney’s Office Not to Withhold Relevant Evidence.

3
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Beach, Florida, and elsewhere. Among the glrls he sexually abused were Jane Doe #1 and Jane
Doe #2. Epstein performed repeated lewd, lascivious, and sexual acts on them, including (but
not limited to) masturbation, touching of their sexual organs, using vibrators or sexugl toys on
them, coercing them into sexual acts, and digitally penetrating them. Because Epstein used a
means of interstate commerce and knowingly traveled in intersiate commerce to engage in abuse
of Jane Doe #1 and Jane Doe #2 (end the other victims), he committed violations of federzl law,
including repeated violations of 18 US.C. §2422. See, €8, Camplaint, EW. v. Epstein, Case
No. 50 2008 CA 028058 KXXAMB AB (15th Cir. Palm Beuh County, Florida): Complaint,
L.M. v. Epstein, Case No 50 2008 CA 028051 XXXXMB AB (15" Cir. Paln Beach Count,
Florida).

2. Jeffrey Epstein flew at least one underage girl on his private jet for the purpose of
forcing her to have sex with him and others. Epstein forced this underage girl to be sexually

exploited by his adult male peers, including royalty, politicians, husinessmen, and professional

P e - B g e T R -
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and personal acquaintances. Complaint, Jane Doe No. 102 v. Epstein, No, 9:09-CV-80656- -

KAM (S.D. Fla. May 1, 20097,

3. In 2006, at the request of the Paim Beach Police Department, the Federal Bureau of
Investigation opened an investigation into allegations that Jeffrey Epstein and his personal
assistants had used facilities of interstate commerce to induce young girls between the ages of
thirteen and seventeen (o engage in prostitution, among other offenses. The case was presented
to the United States Attorney’s Office for the Southern District of Florida, which accepted the

case for investigation, The Paim Beach County State Attorney’s Office was also investigating
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the case. See gemerally US. Attorney’s Correspondence, Exhibit “A” to this filing (hereinafier
cited a5 “U.S. Attorney's Correspondence” and referenced by Hates page nunber stamp).

4. The FBI soon determined that both Jane Doe #1 and Jane Doe #2 were victims of
sexual assaults by Epstein while they were minors beginning when they were approximately
fourtesn years of age and approximately thirteen years of age respectively. June Doe #1, for
example, provided detailed information about her abuse (and the abuse of Jane Doe #2) to the
FBI on August 7, 2007, Exhibit “B.” |

5. More. generally, the FBI through diligent investigation established that Epstein
operated a large criminal enterprise that used paid employess and underlings to repeatedly find
and bring minor girls to him. Epstein worked in concert as part of the enterprise with others,
including Ghislane Maxwell and Jean Lue Brunel, to obtain minor girls not only for his own
sexual gratification, but also for the sexual gratification of others. The FBI determined that
Epstein had committed dozens and dozens of faderal sex crimes against dozens of minor girls
between 2001 and 2007. They presented information to the U.S. Attorney’s Office for criminal
prosecution, See Exhibit “B”; U.5. Attorney’s Correspondence at 47-35.

6. On about June 7, 2007, FBI agents hand-delivered to Jane Dioe #1 a standard CVRA
victim notification letter. The notification promised that the Tustice Department would makes its
“best efforts” to protect Jane Doe #1's rights, including “[UJhe reasonable right to confer with the
attorney for the United States in the case” and “to be reasonably heard at any public procesding
0 the district court involving . .. plea ... . The notification further explained that “[a]t this
titme, your case is under investigation.” That notification meant that the FBI had identified Jane
Doe #1 a8 a victim of & federal offense and as someone protected by the CVRA. Jane Doe #1

3
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relied on these representations and balieved that the Justice Department would protect these
rights and keep her informed about the progress of her case. See Exhibit “C."

7. On about August 11, 2007, Jane Doe £2 received a standard CVRA victim notification
lstter. The notification peomised that the Justice Department would makes is “best efforts” to
protect Jane Doe #2's rights, including “[t]he reasonable right to ::.r.‘-mfc-r with the attarney for the
United States in the case™ and “to be reasonably heard at any public procesding in the district
court involving . . . plea ... " The notification further explained that “[a]t this time, your case is
under investigation,” That notification meant that the FBI had identified Jane Doe #2 a5 a victim
of a federal offense and as someone protected by the CVRA. Jane Doe #2 relied on these
representations and believed that the Justice Department would protect these rights and keep her
informed sbout the progress of her case. See Exhibit “D."”

8. Early in the investigation, the FB! agents and an Assistant 1.8, Attorney had several
meetings with Jane Doe #1. Jane Doe #2 was represented by counsel that was paid for by the
criminal target Epstein and, accerdingly, all contact was made through that atlorney.

9, In and around September 2007, plea discussions took place between Jeffrey Epstein,
represented by pumerous atorneys (including lead eriminal defense counsel Jay Lefkowitz), and
the 11.8. Attorney’s Office for the Qouthern District of Florida, represented by Asaisﬁnt U.s.
Attarney A. Marie Villafafia and others. The plea discussions generally began from the premise
that Epstein would plead guilty to at least one federal felony offense surrounding his sexual
assaults of more than 30 minor girls. From there, the numerous defense attorneys pro pressively

negotiated more favorable terms 30 that Epstein would ultimately plead to only two state court
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felony offenses and would serve only county jmil time. Many of the negotintions are reflected in

a-mails between Lefkowitz and the U.S. Attomey’s Office. See generally Exhibit “A."

R S R
b oo ks i s 0 B

charges was overwhelming, including the interlocking consistent testimony of several dozen
minor girls, all made automatically admissible in a federal criminal sexual assault prosecution by

operation of Fed. R. Evid. 414, U.S. Attorney’s Correspondence at 4.

R R T e
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12. The correspondence also shows that the U.S. Attorney's Office was interested in
finding a place t conclude a plea bargain that would sffectively keep the victims from learning

what was happening through the press. The Office wiote in an e-mail to defense counsel: SRR

The

7
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1.5, m.mrnu}f':: Office was aware that most of the victims of Epstein, including Jane Dae #1 and
Jane Doe #2. resided well outside the Miami area in the West Palm Beach area, The Hfice was
also aware that the chances of press coverage of a case filed in Miami would be significantly less
likely to reach the'Palm Beach area. 1.5, Attorn ey’s Correspondence at 29.

13. On about September 24, 2007, the U.8. Attorney’s Office sent an e-mail to Jay

Lefkowitz, criminal defense counsel for Epstein, regarding the agrecment. The e-mail stated that

the Government and Epstein’s counsel _

G N R R

U.S. Attorney's Comespondence at 153 (emphases added).

14, On about September 25, 2007, the U.8, Attomey's Office sent an e-mail to Leflowitz

stating:

— .S, Attomey’s Correspondence at 136,

15, On about bcptcmbm 26, 2007, the U.8. Attorney’s Office sent an e- -mail to Lefkawitz

in which she stated:

ﬁ
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- Apparently the ‘_:ngrcad to between the Government and Epsiein’s

defense counsel was that no mention would be made of the non-prosecution agresment batween
the 1.5, Attorney’s Office and Epstein, as no subseguent mention was made to the victims of the
non-prosecution agreement and a confidentiality provision was made part of that agreement (as
discussed below). U.S. Attornsy’s Correspondence at 3159.

16. On ahout September 25, 2007, the U.S. Attomey's Office sent a letter to Jay Jetkowitz

in which it suggested that the victims should be represented in civil cases against Epstein by

someone who was not an experienced _: ﬂ

B .. Atorney’s Correspondence at 157, The US. Attorney’s Office continued to

push a different attorney in part because it would reduce publicity, explaining lhﬂt_

Id.
17. On about September 24, 2007, Epstein and the U.S. Attorney’s Office formally

reached an agreement whereby the United States would defer fedeval prosecution in favor of
prosecution by the State of Florida. Epstein and the U.S, Attorney’s Office accordingly entered
into a “Non-Prosecution Agreement” (NPA) reflecting their agreement. Most significantly, the

NPA gave Epstein a promise that he would not be prosecuted for a series of federal felony

offenses involving his sexual abuse of mare than 30 minor girls. The NPA instead allowed

Epstein to plead guilty to two state felony offenses for solicitation of prostitution and
. .
08-80736-CV-MARRA 000679
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arocurement of minors for prostitution.  The NPA also set up & procedure whereby & vielim of
Epstein’s sexual abuse could obtain an attorey to proceed with a eivil glaim against Epstain,
provided that the victim agreed fo limit damages sought from Epstein. To obtain an attorney
paid for by Epstein, the victim would have to agree to proseed m:lclusivaly under 18 US.C. §
2255 (i.c., under a law that provided presumed damages af $150,000 egainst Epstein - an
amount that Epstein argued later was limited to $30,000), The agreement was signed h:.r Epstein
and his legal counsel, as well as the 11.8. Attorey’s Office, on about September 24, 2007. Moan-
Prosecution Agreement, Exhibit “E.”

|8. Epstein insisted on, and the U.5. Atiomey”s Office agreed to, a provision in the non-
prosecution agreement that made the agreement secret. In particular, the agresment stated: “The
parties anticipate that this agreement will riot be mads part of any public record. If the United
States receives & Freedom of Information Act request or any compulsory process commanding
the disclosure of the agreement, it will provide notice to Epstein before making the disclosure.”
By entering into such 2 confidentiality agreement, the U.S. Attorney’s Office put itself in a
position that conferring with the crime victims (including Jane Doe #1 and Jane Dos #2) about
the non-prosecution agreement would violate terms of the sgreement — specifically the
confidentiality provision. Indeed, sven notifying the vietims ebout the agreement would
presumably have violated the provision. Accordingly, from September 24, 2007 through at least
June 2008 - a pericd of more than pine months -- the U.8 Attorney’s Office did not notify any of
the victims of the existence of the non-prosecution agreement. Epstein was well aware of this

failure to notify the vietims and, indeed, arranged for this failure to notify the vietims. Jd.; u.s,

08-80736-CV-MARRA
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Attorney’s Correspondence at 270; Transeript of Hearing in this case on July 11, 2008, at 4-6,
18-19, 22-23, 28-29 (hereinafter r.:-ital:l as “Tr, July 11, 2008”).

19. A reasonable inference from the evidence is that the Us. Attorney’s Office — pushed
by Epstein — wanted the non-prosecution agresment kept from public view because of the intense
public criticism that would have resulted from allowing & politically-connected billionaire who
had sexually abused more than 30 minor gitls to escape from federal prosecution with only &
county court jail sentence. Another reasonable inference is that the Office wanted the agreement
concealed at this time because of the possibility that the victims could have objected to the
agreement in court and perhaps convineed the judge reviewing the agreement not to accept it.

20. The Non-Prosecution Agreement that had been entered into between the US.
Attorney’s Office and Epstein was subsequently modified by an October 2007 Addendum and a
December 19, 2007, letter from the U.S. Attorney to Attorney Lilly Ann Sanchez. The U.S.
Attorney's Office did not confer with any of the victims about these modifications of the
agreement (or even notify them of the existence of these modifications) through at least June
2008 - a period of more than six months. See Supplemental Declaration of A, Marie Villafafa
(doc. #35, at 1); U.S. Attorney’s Correspondence at 234-37; Tr. July 11, 2008, 18-19, 22-23, 28-
29,

1. In October 2007, shortly after the initial plea agresment was signed, FBI agents
contacted Jane Doe #1, On October 26, 2007, Special Agents E. Nesbitt Kuyrkendall and Jason

Richards met in person with Jane Doe #1. The Special Agents explained that Epstein would

¥ On about August 14, 2008, Epstein's defense counsel told the U.S. Attorney’s Office

that they did not consider the December 19, 2007, letter to be operative.
11
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plead guilty to state charges involving another victim, he would be required to register as a sex
affender for life, and he had made certain concessicns related to the paymant of damages to the
victims, including Jane Doe #!, During this meeting, the Specia! Agents did not explain that an
agreement had already been signed that precluded any prosecution of Epstein for federal charges
against Jane Doe #l. The agents could not have revealed this part of the non-prosesution
apreement without violating the terms of the non-prosecution agresment. Whether the agents
themselves had been informed of the existence of the non-prosecution agresment by the Us.
Attorney’s Office is not certain. Because the plea pgreement had already been reached with
Epstein, the agents made no attempt o secure Jane Doe #1's view on the proposed resolution of
the case. Exhibit “E,” Tr. July 11, 2008 at 4-6, 18-19, 22-23.

22. Jane Doe #1's (quite reasonable) understanding of the Special Agent's explanation
was that only the State part of the Epstein investigation had been resalved, and that the federal
investigation would continue, possibly leading to a federal prosecution. Jane Doe #1 also
understood her own case was move forwesd towards possible prosecution. Tr. July 11, 2008, at
4-6, 18-19, 22-23, 28-15.

23. On about November 27, 2007, Assistant U.S. Attorney Jeff Slormen sent an g-mail to

Jay Lefkowitz, defense counsel for Epstein. The e-mail stated that the U.8. Attorney's Office

P
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U.5. Attorney's Correspondence at 255 (emphasis rearranged).
24, On about November 29, 2007, the U.S. Attorney's Office sent a draft of a crime victim

notification letter to Jay Lefkowitz, defonse counsel for Jeffrey Epstein. The notification letter

would have explained: R R
e R T |

letter would not have explained that, as part of the agreement with Epstein, the Justice
Department had previously agreed not to prosecute Epstein for any of the numerous federal
offenses that had been committed. U.S. Attorney’s Correspondence at 236-39,

25. Because of concerns from Epstein’s attormeys, the 1U.S. Attorney’s Office never sent
the proposed vietim notification letter discussed in the previous peragraph to the vietims.
Instsad, & misleading letter stating that the case was “currently under investigation™ (deseribed
below) was sent in January 2008 and May 2008, At no time before reaching the non-prosecution
agreement did the Justice Department notify any victims, including for example Jane Doe #1,
about the non-prosecution agreement. The victims were therefore prevented from exercising

their CVRA right to confer with prosecutors about the case and about the agreement.  Epstein

13
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was aware of these violations of the CVRA and, indeed, pressured the U.S. Attorney's Office to
commil these violations. Tr. July 11, 2008, at 9,
26. On about December &, 2007, Jeffrey H. Sloman, First Aszsistant U.S. Attorney sent a

letter to Jay Lefkowitz, noting the U.S, Attorney's Office’s legal obligations to keep vietims

U.S. Attorney’s Correspondence at 191-92 (emphasis added).

27. Despite this recognition of its obligation to keep victims _

about the non-prosecution agreement, the U.S. Attorney's Office did not follow through and

inform the victims of the non-prosecution agreement. To the contrary, as discussed below, it
continued to tell the viclims that the case was “under investigation.” 'Tr. July 11, 2008, al 4-5,

L8-19, 22-29,

28. On December 13, 2007, the U.S. Attormney’s Office sent a letter to Jay Lefkowitz,

| defense counsel for Epstein, rebutting allegations that had apparently been made against the

14
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AUSA handling the case by the Fpstein defense team. (The Justice Department concluded the

allegations were meritless.) The letter stated that a federal indictment against Epstein Siingy

The letter also recounted

that

U5, Attorney's Correspondence at 269,

29, The December 13, 2007, letter also veveals that the Justice Department stopped

meking victim notifications because of

. _I_J,Ei, Attorney’s Comespondence at 270 (emphasis added). It wasa

i deviation from the Justice Departiment's standard practice to negotiate with defense counsel

about the extent of crime victim notifications.

30, The December 13, 2007, letter also demonstrates that the Justice Department was well
aware of who the victims of Epstein’s sexual offenses were. The Justice Department was
prepared to make notifications to the victims, but suspended those notifications only because
ohjections from defense counsel. Jd

31. The December 13, 2007, letter reveals it would have been possible to confer with the

victims about the MNon-Prosecution Agreement. The U.S. Attorney’s Office was fully able to

; 08-80736-CV-MARRA 000685
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confer with Epstein’s counsel about the parameters of the Non-Prosecution Agreement, but
refused to confer with Epstein’s victims about the Agreement. Jd.

32. Following the signing of the Agreement and the modifications thereto, Epstein’s
performance was delayed while he sought higher level review within the Department of Justice.
See U.S. Attorney’s Correspondence passim, A reasonable inference from the evidence is that
Epstain used his significant political and soclal connections to lobby the Justice Department to

~avoid significant fudelra} prosecution. The Justice Department has in its possession internal
documents (i.e., phone logs, emails, etc.) that would reveal the event of these lobbying efforts.
The Justice Department, however, has refused to male these materials available to the victims.

33. On January 10, 2008, Jane Doe #1 and Jane Dnr.l#E received letters from the FBI
advising them that "{¢/his case is currently under Investigation. This can be a lengthy process
and we request your continued patience while we conduct a thorough investigation.” Exhibits
SFE & “G." The statement in the notification letter was misleading and, in fact, false. The case
was not currently “under investigation.” To the contiary, the federal cases involving Jane Doe
#1 and Jene Doe #2 had been resolved by the non-prosecution agreement entered into by Epstein
and the U.S. Attorney’s Office discussed previously., Moreover, the FBI did not notify Jane Doe

- #1 or Jane Doe #2 that a plea agreement had been reached previously, and that part of the
agreement was a non-prosecution agreement with the U.S. Attorney's Office for the Southern
District of Florida. Exhibit “E.* Whether the FBI was aware of this fact at this time is unclear.
In any event, the FBI was acting at the direction of the U.8. Attorney's Office, which elearly did
not canfer with Jane Doe #1 and Jane Doe #2 about the case and, by concealing the true state of
;ffairs. and failed to treat Jane Doe #1 and Jane Doe #2 with faitmess. Epstein was aware of

16
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these actions of the U.S. Attorney's Office and, indeed, solicited these actions of the U.S.
Attorney’s Office. U.S. Attomney’s Correspondence at 191-92, 270,

34, Jane Doe #! and Jane Doe #‘2 relied on the representations of the Ub Attormney's
Office to their detriment. Had they known the true facts of the case — i.e., that Epstein lad
negotiated & non-prosecution agreement — they would have taken steps to object to that
agreement. Tr. July 11, 2008 at 4-6, 18-19, 28-29.

35, Undersigned counsel believes that the FBI was lead to believe that their investigation
of Epstein was going to lead to a federal eriminal prosecution and that the FBI was also mislead
by the 1.8, Attomey’s office about the status of the case.

36. In eacly :!.Uﬂ'i'!.- Jane Doe #1 and Jane Doe #2 believed that criminal prosecution of
Epsteln was extremely important. They also desired to be consulted by the FBI andfor other
representatives of the federal government ebout the prosecution of Epstein. In light of the letters
that they had received around January 10, they believed that a criminal investigation of Epstein
was on-going — including investigation lnto Epstein’s crimes against them -- and that they would
be contacted before the federal government reached any final resolution of that investigation. Tr.
July 11,2008, at 4-6, 18-19, 22-23, 28-29.

37, On Jenuary 31, 2008, Jane Doe #1 met with FBI Agents and AUSA’s from the U.s.
Attorney’s Office. She provided additional details of Epstein’s sexual abuse of her. The
AUSA's did not disclose to Jane Doe #1 at this meeting {or any other meeting) that they had
already negotiated a non-prosecution agreement with Epstein. Exhibit “H."

38. On about February 25, 2008, Assistant U.S. Altumay- sent an e-mail o Jay
Leikowitz, Epstein’s criminal defense counsel, explaining that the Justice Department’s Child
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Bxploitation Obscenity Section (CEOS) had agreed to review Epstein’s objections to the
proposed plea agreement that had been reached with the UL.S. Attorney's Office for the Southem

District of Florida. The letter indicatsd that, should CEOS reject Epstein’s objections to the

— U.S. Attorneys Correspondence at 200-91.

39, On May 30, 2008, another of Mr. Edwards’s clients who was recognized as an Epstein
victim by the 1.5, Attorney’s Office, received a letter from the FBI advising her that “[t1his case
is currently under investigation. This can be a lengthy process and we request your continued
patience while we conduct a thorough investigation.” Exhibit “1." The statement in the
notification letter wes misleading and, in fact, false. The case waes not currently “under
investigation.” To the contrary, the case had been resolved by the non-prosecution agreement
entered into by Epstein and the U.S. Attorney's Office discussed previously. Exhibit “E.”

40. In mid-June 2008, Mr. Edwards contacted the AUSA handling the case to inform her
that he represented Jane Doe #1 and, later, Jane Doe #2. Mr. Edwards asked to meet to provide
information about the federal crimes committed by Epstein against these victims, hoping to
secure @ gignificant federal indictment against Epstein. The AUSA and Mr. Edwards discussed
the possibility of federal charges being filed. At the end of the call, the AUSA asked Mr.
Edwards to send any information that he wanted considersd by the U.S. Attomey’s Office in
determining whether to file federa! charges. Because of the eonfidentiality provision that existed
in the plea agreement, Mr. Edwards was not informed that previously, in September 2007, the
U.S. Attarney’s Office had reached an agreement not to file federal charges. Mr. Edwards was
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also not informed that resolution of the criminal matter was imminent. This concealment
prevented Edwards from (among other things) exercising his client's CVRA right to confer with
the prosecutors about the case. Epstein was aware of this conceslment — and, indeed, sought this
concealment. Tr. July 11, 2008, at 4-6, 18-19, 22.23, 28-29.

41. On Friday, June 27, 2008, at approximately 4:15 p.m., the U.S. Attorney’s Office
received a copy of Epstein’s proposed state plea agreement and learned that the plea was
s::.]_]fduhd for 8:30 a.m., on Monday, June 30, 2008. The U.S. Attomey’s Office and the Palm
Beach Police Department atterupted to provide notification to victims in the short time that
Epstein’s counse! had provided, The U.S. Attomey’s Office called attorney Edwards to provide
notice to his clients regarding the hearing. The nofice, however, was only that Epstein was
pleading guilty to state solicilation of prostitution charges involving another victim. The U.S.
Attorney's Office dic not tell Edwards that the guilty pleas in state court would bring an end to
the possibility of federal prosscution pursuant to the plea agreement. Thus, there was no reason
for attorney Edwards to believe that the guilty pleas in state court had any bearing on the cases of
Jane Doe #1 and Jane Doe #2. As a result, Jane Doe #1 and Jane Doe #2 did not attend the plea
hearing, as they did not think that it was pertinent to their particular cases. Had they known that
the plea agresment made it impossible to prosecute Epstein federally for his crimes against them,
they would have objected to this resolution. Jane Doe #1 and Jane Doe #2 thus detrimentally
relied on the inaccurate representetions of the U.S. Attorney’s Office that their cases were still
under investigation. Tr. July 11, 2008 at 4-6, 18-19, 22-23,

42, On June 30, 2008, the U.S. Atomey’s Office sent an e-meil to Jack Goldberger,

criminal defense counsel for Epstein, reflecting continuing efforts fo keep the NPA secret: -
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L 5. Attorney's Correspondence at 321.

43, On July 3, 2008, as requested, Mr. Edwards sent to the U.S. Attorney’s Office a letter.
In the letter, Mr. Edwards indicated his client’s desire that federal charges be filed against
defendant Epstein. In particular, he wrote on behalf of his clients: “We urge the Attorney
General and our United States Aftorney to consider the fundamental import of the vigorous
enforcement of our Federal laws. We urge you to move forward with the traditional indictments
and criminal prosecution commensurate with the crimes Mr. Epstein has committed, and we
further urge you to taks the steps necessary to protect our children from this very dangerous
sexual predator,” See Exhibit *]."

44. When My, Edwards wrote his July 3, 2008 letter, he was still unaware that a non-
prosecution agreement had been reached with Epstein — a fact that continued to be concealed
from him (and the victims) by the U.S. Attorney’s Office. Mr. Edwards first saw a reference to
the NPA on or after July 9, 2008, when the Govemnment filed its responsive pleading to Jane
Doe's emergency petition. That pleading was the first public mention of the non-prosecution
agreement and the first disclosure to Mr. Edwards (and thus to Jane Doe #] end Jane Doe #7) of
the possible existence of a non-prosecution agreement. Tr. July 11, 2008 at 4-6, 18-19, 22-23,
28-29,

45. Mr. Edwards detrimentally relied on the misleading representations made by the U.S
Attorney’s Office that the case was still under investigation when he wes writing this letter. He
would not have wasted his time undertaking a pointless exercise had he known that the U.S.
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Attomey’s Office had previously negotiated a non-prosecution agreement. See Exhibits “E” &
wpm

46. On July 7, 2008, Jane Doe #1 filed & petition for enforcement of her cights under the
CVRA. At the time, Jane Doe #1 was not aware of the non-prosecution agresment, so she
aought a court order directing the Justice Department to confer with her before reaching any such
agreement. Epstein quickly became aware of this petition. Doc. #1 at 1-2.

47. On July 9, 2008, the U.S. Attorney's Office sent a victim notification to Jane Doe #1
via her attorney, Bradlsy Edwards. That notification contains a written explanation of some of
the terms of the agreement between Epstein and the U.S. Attorney’s Office. A full copy of the
terma was not provided. A notification was not provided to Jane Doe #2 because the agreement
limited Epstein’s liability to victims whom the United States was prepared to name in an
indictment. As & result, Jane Doe #2 never received a notification letter about the agreement.
The notification did not mention the non-prosecution agreement with the U.S. Attorney's Office.
Exhibits “E” & “K."

48, The notification that the U.S. Attorney's Office sent to Jane Doe #1 and other vietims
contained false and inaccurate information about the terms of the non-prosecution agreement.
The false information was specifically approved by Epstein's attorneys.  Supplemental
Declaration of A. Marie Villafana, Dee. 22, 2008, doc. #35 at 2-3,

49, On July 11, 2008, the Court held a hearing on Jane Doe #1 and Jane Doe #2's
Ermergency Petition for Enforcement of Rights. During the hearing, the Government conceded

that Jane Doe #1 and Jane Doe #2 were “victims” within the meaning of the Crime Vietim's
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Rights Act. Epstein was aware of these and subsequent proceedings involving the CVRA. Tr.
July 11, 2008, at 14-13.

50. During the July 11, 2008 hearing, the Government conceded that its agreement had
been concluded months before the victims were notified about it. See id at 12 (. . . the
agreement was consummated by the parties in December of 2007.7).

51. At all times material to this statement of facts, it would have been practical and
fuasible for the federal government to inform Jane Doe #1 and Jane Doe #2 of the details of the
proposed non-prosecution agreement with Epstein, including in particular the fact that the
agreement barced any federal criminal proseoution. See U.S. Attorney’s Correspondence at 191-
92.

52. One of the senior prosecutors in the U.S. Attorney’s Office joined Epstein’s payroll
shortly after imporiant decisions were made limiting Epstein’s criminal liability — and
improperly represented people close to Epstein, During the federal investigation of Epstein,
Bruce Reinhart was a senior Assistant U.S. Attorney in the U.S. Attorney's Office for the
Southern District of Florida. Within months after the non-prosecution-agresment-was-signed,
Reinhart left the Office and immediately went into private practice as a “white collar™ criminal
defense attomey.  His office coincidentally happened to be not only in the same building (and
on the same floor) as Epstein’s lead criminal defense counsel, Jack Goldberger, but it was
actually [ocated right next door to the Florida Science Foundation — an Epstein-owned and -run
company where Epstein spent his “work release.” See hittp:ffwww brucereinhaitlaw.com.

53, While working in this Office adjacent to Epstein's, Reinhart undertook the

representation of numerous Epstein employees and pilois during the civil cases filed agninst
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Epstein by the victims — cases that involved the exact same crimes and same evidence being
reviewed by the U.S, Attorney's office when he was employed there. Specifically, he
L'epresentcd- {Epstein’s number one co-conspirator who was actually named as such
in the MPA), his_, his pilots Larry Morrison, Larry Visoski, David
Rogera, William Hammond and Robert Roxburgh. (Hammend and Roxburgh were not deposed,
but the others were.) See depositions of these individuals in various Epstein civil cases. On
information and belief, Reinhart's representation of these individuals was paid, directly or
indirectly, by Epstein. Such representations are in coatravention of Justice Department
regulations and Florida bar rules. Such representations also give, at least, the improper
appearance that Reinhart may have attempted to curry with Epstein and then reap his reward
through favorable employment.
LEGAL MEMORANDUM

The victims have previously briefed the issues of why they are entitled to entry of an
order by this Court finding that the U.S. Attorney’s Office viclated theiv rights under the CVRA.
Se;, doc. #1: doc #9 at 3-11; doc. #19 at 3-9, 14. The victims specifically incorporate those
pleadings by reference here. In short, s explained in the victims® earlier pleadings, the Office
failed to use its best efforts to comply with the CYRA. The viclims now provide additional
briefing on two issues: (1) the CVRA applies to Jane Dae #1 and Jane Doe #2 even though no
indictment was filed in their case; and (2) the Court should find that the government has clearly

violated the CVRA in this case and set up a briefing schedule and hearing on the appropriate

remady.
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L THE CVRA PROTECTS JANE DOE #1 AND JANE DOE #2 EVEN THOUGH
THIS CASE WAS RESOLVED BY A NON-PROSECUTION AGREEMENT
RATHER THAN INDICTMENT.

In this litigation, the Government is apparently taking the position that the Crime

Victims® Rights Act does not extend rights to Jane Doe #1 and Jane Doe #2 because no

indictment was ever filed in federal court and thus no federal court proceedings were ever held,

e B s .

This crabbed litigation position about the breadth of the CVRA cannot be sustained. Indeed,
neither the FBI nor the U.S. Attorney’s Office itself took this position during the Epstein
investigation — until the victims in this cass filed their petition requesting enforcement of their
riphts. Instead, both the FBI and the U.8. Attorney’s Office recognized that becauss the U.S.
Atterhey’s Office was negotiating a non-prosscution agreement that affected the rights of
specifically identified vietims, the CVRA was applicable. The Court should reject the

Government's newly-contrived position.

A The Plain Language of the CVRA Malkes Clear that Victims Have Rights
Before an Indictment is Filed.

The CVRA promises erime vietims that they will have various rights, including “[{Jhe

rensonable right to confer with the attorney for the Government in_the case,” 18 US.C. §

3771{a}5) (emphasis added), and “the right to be treated with fairness,” 18 U.8.C. § 3771(a)(8)..
In earlier pleadings filed in this action, the Government has tried to narrowly construe the CYRA
go that it applies only to a “court proceeding.” See Gov't Response to Vietim’s Emergency
Petition (doc. #13) at 1-2.

The Government's position contravenes the plain language of the CVRA. The CVRA

guarantees to Jane Doe #1 and Jane Doe #2 the right to confer with prosecutors “in the cage,”
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not in a “court proceeding.” And the CVRA broadly extends a right to them “to be treated with
faimess” - a tlght that is not circumscribed to just court proceedings. Indeed, the fact that (as the
Government notes) the drafters of the CVRA used the term “court proceeding” elsewhere in the
statute (i.e., 18 U.S.C. § 3771(a)(2) (victim’s right to notice “of any public court proceeding™))

makes it obvious that they intended to give victims a right to confer that extended beyond simple

court proceedings — that is, the right to confer about “the case” — as well as a broad right to be
ireated firly threughout the process.

Maoreover, It is patently obvious that a criminal “case™ against Epstein had been going on
for months before the victims learned about the non-prosecution agreement. As recounted in the
statement of facts above, both the FBI and the U.S. Attomey’s Office for the Southern District of
Florida had opened a “case™ involving Epstein’s sexual abuse of the victims well before they
enterad into plea negotiations with Epstein. Indeed, as early as June 7, 2007 — more than three
months before they concluded the NPA with Epstein — the U.S. Attomey's Office sent a notice to
Jane Doe #1 stating “your case is under investigation.” See Exhibit “C" (emphasis added). *The
notice went on to tell Jane Doe #1] that “as a victim andfor witness of a federal offense, you have
a number of rights.” 4. et 1. Among the rights that the U.S. Attomey’s Office itself told Jane
Dae that she possessed was “[t]he vight to confer with the attorney for the United States in the
case.” Of course, she would not have had those rights if she was nat covered by the CVRA.
Interastingly, the letter also advised Jane Doe #1 that “if you believe that the rights set forth

above [e.g., the right to confer and other CVRA rights] are being violated, you have the right to

petition the Court for relief.” fd at 1.
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The plain languags of the CVRA makes clear that crime victims have righf even before

the filing of any indictment. The CVRA's instructs that crime victims who seeks to assert rights
| in pre-indictment situations should proceed in the court where the crime was committed: “The
rights described in subsection {a) [of the CVRA] shall be asserled in the district in which a

defendant is being prosecuted for the crime or, if no prosecution is underway, in the district court

in the district in which the crime occurred.” 18 US.C. § 3771(d)(3) (emphasis added). The
victims have relied on this language through their pleadings, but the Government has not offered
ANy response.

The CVRA also directs that “[o]fficers and employees of the Depariment of Justice and
other departments and agencies of the United States engaged in the defection, investigation, o

prosecution of crime shall make their best efforts to see that crime. victims are notified of, and
accorded, the rights described in [the CVRA]™ 18 US.C. § 3771(e)(1) (emphasis added). Of

course, there would be no reason to direct that agencies involved in the “detection™ and
! “investigation” of crime have CYRA obligations if the Government's construction of the Act
were correct  Plainly, Congress envisioned the victims' rights law applying during the
t : “detection” and “investigation” phases of criminal cases.

For all these reasons, the Court need loole no further than the language of the CVRA to
conclude that the victims in this case had protected rights under the Act,

B. Other Courts Have Recognized That Crime Victims Have Rights Before An
Indictment is Filed.

In its briefing to date, the Government has yet to cite a single case that has accepted its

sweeping position that the CVRA only extends rights to victims after the formal filing of an
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indictment. This is because the case law all cuts the cpposite way and recognizes that the CVRA
does protect victims during the investigation of federal criminal cases.

In a case remarkably similar to this one, the Fifth Circuit has held that victims have a
right to confer with federal prosecutors even befare any charges are filed, In fn re Dean, 527
F.3d 391, 394 (5% Cir. 2008), a wealthy corporate defendant reached a generous plea deal with
the Government - a deal that the Government concluded and filed for approval with the district
court without conferring with the victims. When challenged on a mandamus peition by the
victims, the Fifth Circuit held:

The district court aclnowledged that “[t]here are clearly rights
under the CVRA that apply before any prosecution is underway.”
BP Prods, 2008 WL 301321 at *11, 2008 U.S. Dist. LEXIS
12893, at *36. Logically, this includes the CVRA's establishment
of victims' “reasonable right to confer with the attorney for the
Government.” 18 U.S.C. § 3771(a)(5). At least in the posture of
this case (and we do not speculate on the applicability to other
situations), the government should have fashioned a reasonable
way to inform the victims of the likelihood of criminal charges and
to ascertain the victims' views on the possible details of & plea

bargain.
I,
As we understand the Government’s attempt to distinguish Dean, it asks this Court to
decline to follow the Fifth Circuit's_holding and create a split of “autharity_on_this important

lissue, See Gav't Response to Emergency Petn. at 2-3. Instead, the Government would have this
Court deviats from the Fifth Circuit's well-reasoned opinion because the Clicuit's “discussion of
the scope of the right to confer was unnecessary because the court ultimately declined to issue
mandamus relief” Gov't Response at 2 (citing Dean, 527 F.3d at 395). This is simply untrue.
The Fifth Circuit faced a petition for mandamus relief from the victims in that case, asking the
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Court to reject a proposed “binding” plea agresment negotiated under Fed. R. Crim, P.
11{EXIXC) {i.e., a plea agreement obligating the judge to impose a specific sentence). The
victims aslced for that relief because of the Government's failuve to confer with themn before the
charges and accompanying plea agreement were filed. The Fifth Circuit held that the victims’
rights had been violated in the passages quoted above. It then went on to remand the matter to
district court for further consideration of the effect of the violations of the victims' rights:

We are confident, however, that the conscientious district court will fully consider

the viclims' objections and concems in deciding whether the plea agreement

should be accepted,

The decision whether to grant mandamus is largely prudential. We conelude that

the better course is to deny relief, confident that the district court will take heed

that the victims have not been accorded their full rights under the CVRA and will

carefully consider their objections and briefs as this matter proceeds.
Int re Dean, 527 F.3d at 396, Obviously, the Fifth Circuit could not have instructed the District
Court to “take heed” of the violations of victims' rights unless it has specifically held, as a matter
of law, that the victims' rights had been violated, |

The Govemment's next effort to deflect the force of the Fifth Cireuit’s decision is that the
Circuit did not directly quote three words found in the CVRA's right to confer — the words ®in
the case” See Gov't Response to Emergency Petn, at 2, But the Fifth Circuit had received
briefs totaling close to 100 pages in that case and was obviously well awars of the statute at
hand. Indeed, in the very paragraph the Government claims is troublesome, the Fifth Circuit
ciled to the distriet court opinion under review, which had quoted all the words in the statute.

See United States v. BP Products, 2008 WL 501321 at *7 (noting victims right to confer “in the

case™), cited in Inre Dean, 527 F.3d at 394,
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The Government finally notes that the Fifth Circuit stated thet its ruling about the
Clovernment violating the right to confer applied “in the posture of this case.” In re Dean, 527

F.3d at 394. But the posture of the case involving Epstein here — at least In its relevant aspects —

is virtually identical to the posture there. The Fifth Circuit held that the Government had an
' obligation to confer with the victims before charges were filed and before a final plea
arrangement was reached. Without giving the victims a chance to confer before hand, the plea
agreement might be fatally flawed because it did not consider the concermns of the victims. Thus,
the Fifth Circult emphasized the need to confer with victims before any disposition was finally
decided: “The victims do have reason to believe that their impact on the eventual sentence is

substantially less where, as hers, their input is received after the parties have reached a tentative .

| deal, As we have explained, that is why we conclude that these victims should have been heard
at an earlier stage.” Jd. at 395. The posture in this case is exactly the same — the Government
should have conferred before the parties “reached a tentative deal.” The fact that the deal
reached here is slightly different than the deal reached in the Dean case (a non-prosecution
apreement versus a plea agresment) is truly a distinction without a difference. If anything, the
facts here cry out for conferral even more than in that case. At jeast the defendant there agreed
to plead guiity to a federal felony. Heue, the wealthy defendant has escaped all federal
punishment — a plea dea! that Jane Doe #1 and Jane Doe #2 would have strenuously objected to .
., if the Government had given them the chance.

The Fifth Circuit’s decision in Dean has been cited favorably in two recent District Court
decisions, which provides further support for Petitioner’s position here. In United States v.
Rubin, 2008 WL 2358591 (E.D.N.Y. 2008), the victims argued for extremely broad rights under
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the CVRA. Afler citing Dean, the District Court agreed that the rights were expansive and could

apply before indictment, but subject to the outer limit that the Government be at least

“contemplating” charges:

Quite understandably, movants perceive their victimization as having begun long
before the government got around to filing the superseding indictmont. They also
believe their rights under the CVRA ripened at the moment of actual
victimization, or at feast at the point when they first contacted the govermnment.
Movants rely on 2 decision from the Southern District of Texas for the notion that
CVRA rights apply prlor to any prosecution, In United States v. BP Products
North America, Inc., the district court reasoned that because § 3771{(d){3)
provided for the assertion of CVRA rights “in the district court in which a
defendant is being prosecuted for the crime or, if no prosecution is underway, in
the district court in the district in which the crime occurred,” the CVRA clearly
provided for “rights . . . that apply before any prosecutlon Is underway.” {United
States v. BP Products North America, Inc.,, Criminal Mo, H-07-434, 2008 WL
501321 at *11 (5.D.Tex. Feb.21, 2008) (emphasis in original), mandamus denied
in part, In re Dean, No. 08-20123, 2008 WL 1960245 {5"‘ Cir. May 7, 2008).
But, assuming that it was within the contemplation and intendment of the CYRA
to guarantee certain victim's rights prior to formal commencement of & criminal
procesding, the universe of such rights clearly bas its logical limits. For example,
the realm of cases in which the CVRA might apply despite no prosecution being
“underway,” cannot be read to inchude the victims of uncharged crimes that the
government has not even contemplated. It is impossible to expect the government,

much less a court, to notify crime victims of their rights if the government has not .

verified to at least an elementary degree that a crime has zctually taken place,
given that a corresponding investigation is at a nascent or theoretical stage.

Id at *6. Hers, of cowrse, the criminal investigation went far beyond the “nascent or theoretical

stage” - to a point where the Government determined that crimes had been committed and that

the defendant should plead guilty to either a state or federal offense.

Similarly, at least one other district court has reviewed the issue and agreed with the

victims' position that crime victims can have rights before charges are filed. In rﬁj.snting an

argument that the CVRA should be limited to cases in which a tlefendant has been convicled,

[nited States v. Okun, explained: “Furthermore, the Fifth Cireuit has noted that victims acquire
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fights under the CVRA even before prosecution. See Jn re Dean, 527 F.3d 391, 394 (5th
Cir.2008). This view is supported by the statutory language, which gives the victims rights
before the accepting of plea agreements and, therefore, before adjudication of guilt, See 18
U.8.C. §3771(a)(4).” 2009 WL 750042 at *2 (E.D.Va, 2009).

Accordingly, rather than create a split of authority, this Court should follow the Fifth
Circuit’s holding in Dean (and the view of the U.S. Distriet Courts for the Eastern District of
Mew York and the Eastern District of Virginia) and conclude that the CVRA extends rights to
Jane Doe #1 and Jane Doe #2 under the facts of this case.

- C.  The U8, Attorney’s Office Has Previously Recognized that Jane Doe #1 and
Jane Doe #2 Have Rights Under the CVIRA.

A final reason for concluding that Jane Doe #1 and Jane Doe #2 are protecied by the
CVRA is that the U.S. Attorney’s Office itself reached that conclusion — well before the vietims
filed this petition. The U.S. Attorney’s Office arranged to have the FBI send a notice to, for
sxample, Jane Doe #1 informing her that she had rights under the CVRA. Later, in discussions
with defendant Epstein, the Office explained to Epstein their obligations to the victims under the
CVRA., Indeed, it was only affer Jane Doe #1 and Jane Doz #2 filed a petition with this Court

seeking protection of their rights that the U.S. Attomey's Office reversed its pasition. The Court

should reject this remarkable about-face,

As recounted in more detail ebove, the U.S, Attorney’s Office made clear to both the
victims and %o Epstein that the victims had rights under the CVRA, For exemple, an about June
7, 2007, FBI agents hand-delivered to Jane Doe #1 a standard CVRA vietim notification letter,
promising that the Justice Department would makes its “best efforts” to protect Jane Doe #1's
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rights, including “[t]he reasonahle right to confer with the attorney for the United States in the
case” and “io be reesonably heard at any public proceeding in the district court involving . . .

olea ., .." Exhibit “C Similarly, on about November 27, 2007, then First Assistant U.S.

Attorney - sent an e-mail to Jay Lefkowiiz, defense counsel for Epstzin stating: -

SR e

(omphasis rearranged). Apparently, this assertion produced some sort of objection from

defendant Epstein. The U.S, Attorney’s Office, however, refected those objections In a letter

on shout Decamber 6, IUDT- First Assistant U.S. Attorney again sent a letter

to Jay Lefkowitz, reiterating the U.S. Attarney’s Office’s legal cbligations to keep vigtims
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11.S. Attorney’s Correspondence at 191-92 (emphasis added). What this correspondence shows
is that the U.S. Altomey’s Office quite clearly took the position with defendant Epstein that the
CVRA extended rights to Epsteln’s victims. Yet when the victims In this case filed a petition in
this Court asking those rights to be respected, the Government simply reversed course. The LS.
Attorney’s Office had it right the first time — the CVRA does extend rights to Jane Doe #1 and
Jane Droe #2 in this case.

D.  The U.S. Attorney’s Office Is Estopped From Arguing that the CVRA Does
Not Apply in this Case.

For all the reasons just explained, it is clear that the CVRA applies to this case and the
June Doe #1 and Jane Doe #2 had rights under the Act. In addition, however, the Government is
simply stopped from arguing otherwise. The Government told the victims that they had rights
under the CVRA and would keep them informed about the progress of the case. Exhibits “C"
“D “F" & “G.* Having made those representations to the vietims — and having induced
reliance by the victims — the Governiment is stopped from taking a different position now.

As expleined by the Eleventh Circuit, to make out a claim of estoppel against the
Government, a party must adduce evidence of the following:

(1) words, conduct, or acquiescence that induces reliance;

(2) willfulness or negligence with regard to the acts, conduct, or acquiescence;

{7) detrimental reliance; and

(4) affirmative miscanduct by the Government,

United States v. McCorkle, 321 F.3d 1262 (11" Cir. 2003). Each of these four factors is easily

met here.
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First, the Government made statements to the victims that induced reliance. The victims
received an official notice on Justice Department letterhead that they were crime victims in the
Epstein case and that the Justice Department would use its “best 2fforts” to protect their rights.

Second, these statements were obviously not accidental — to the contrary, the Government
apecifically and deliberately sent these notices to the victims.

Third, the victims detrimentally relied on these statements. As explained at greater
length in the victims proposed facts, the victims were lead to believe that their case was “under
investigation.” As a result, they did not take steps to object to Epstein’s plea agreement and,
indeed, did not even attend the court hearing where Epstein pled guilty. Similarly, their attorney

(Mr. Edwards) was induced to spend an afternoon writing a letter to the U.S Attorney’s Office

~ about why Epstein should be federally prosecuted - time that was taken away from other matters

at his busy law practice. This was a complete wild goose chase, as the U.S. Attorney's Office
was concealing from Mr. Edwards st the time that a federal non-prosecution agreement had
already been reached with Epstein.

Fourth, the U.S. Attomey's Office engaged in affirmative misconduct. We do not make
this ;Elegntiun lightly. But the facts recounted above demanstrate the following chain of events.
The U.S. Attorney’s Office first reached a non-prosecution agreement with Epstein, in which it
agreed not to prosecute him for numerous crimes (including, for example, sex offenses
committed by Epstein against Jane Doe #1). As part of that agreement, the U.S. Attorney’s
Office agreed to a “confidentiality” provision that forbade publicly disclosing the existence of

the agreement. As a result, the U.S. Attorney's Office (and FBI agents acting under its
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direction”) kept the existence of the non-prosecution agreement secret from the victims and the
public. The reasonable inference from the evidence is that the 1.5, Attomey’s Office wanted to
keep the agreement a secret to avoid intense criticism that woutd have surely ensued had the
victims and the public learned that a billionaive sex offender with political connections had
artanged to avoid federal prosecution for numerous felony sex offenses aguinst minor girls.

As part of this pattern of deception, the U.S. Attormey's Office discussed victim
notification with the defendant sex offender and, after he raised objections, stopped making
notifications. Then later in January 2008, the U.S. Attorney’s Office arranged for letters to be
sent to the vietims — including Jane Doe #1 and Jane Doe #2 — that falsely stated that to ench that
your “case is currently under investigation.” This was untrue, as the U.8. Attorney’s Office had
already resolved the federal case by signing a non-prosecution agreement with Epstein, Indeed,
the pattern of deception continued even after Jane Doe #1 and Jane Doe #2 were represented by
legal counsel. In May 2008, the Office sent a similar lefter stating “your case is currently
investigation” to another victim (represented by attorney Bradley J. Edwards), As late as the
middle of June 2008 — more than eight months after the non-prosecution agreement had been
signed - the Assistant 1.8, Attorney handling the case told Edwards to send informetion that he
wanted the Office to consider in determining whether to file federal charges. The Office
concealed from him that it had already made the determination not to file federat charges and
that the Office had in fact signed a non-prosecution agreement long ago. The Office also
concealed from him the fact that guilty pleas in state courl were imminent. The Office disclosed

e ————— ———

It is unknown whether the U.S. Attorney’s Office even made the FBI aware of the NPA
in a timely fashion.
35
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the non-prosecution agreement only after Epstein had entered his guilty pleas in state court — in
other words, only efter the time for the victims to be able to object to the non-prosecution
agresment during the plea process had come and gone. Even at that time, the Office did not
disclose the provisions in the agreement. In short, the victims never learned about the noo-
prosecution agreement barring federal prosecution of their cases because of a deliberate
decisions by the U.8. Attorney*s Office, not mere “negligence or inaction.” MeCorkle, 321 F.3d
at 1297, Accordingly, the Government is stopped from arguing that the Crime Victims® Rights
Aﬁ does not apply to this case.

1. THE COURT SHOULD FIND THAT THE VICTIMS® RIGHTS HAVE BEEN

VIOLATED AND THEN SET UP A BRIEFING SCHEDULE AND HEARING ON

THE APPROPRIATE REMEDY.

This 11.S. Attorney's Office’s behavior in this case does not satisfy the Office’s
obligations under the CVRA to use its “best efforts™ to insure that victims receive protection of
their rights. 18 U.S.C, § 3771(¢)(1). In particular, the undeniable chain of events maltes clear
that the victims were not afforded their right “to confer with the attorney for the Government in
the cass.” 18 U.S.C. § 3771(a)(5). Whatever else may be said aboul the deception, it also
starkly viclates the victims' right “to be treated with fairness and with respect for the victim's
dignity . . .." 18 US.C. § 3771(a}(8). The pattem also denied the victims of timely notice of
court proceedings, 18 U.S.C. § 3771(2)(3), including in partioular the state court guilty plee.

As we understand the position of the Government, it does not truly contest that - if the
CVRA applied — it managed to discharge its various obligations under the Act, Instead, the
Government relies solely on a technical argument to reach the conclusion that it discharged its
obligations — namely, the argument that the CVRA does not epply until a formal indictment is
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filed. As just explained, however, that technical argument must be rejected as inconsistent with
the CVRA's plain language and intetpretation by other courta. Accordingly, this Court should
find thet the Government has violated its CVRA obligations.

Once the Court finds such a violation, the next issue becomes what remedy should apply.
Since the earliest days of our nation, it has been settied law that “where there is a legal right,
there is also a legal remedy . . . ." Marbury v. Modison, 5 U.S. 137, 163 (1803) (internal
quotation omitted). Moreover, “[i]f the right is created by a federal statute, the federal courts
have the power to fashion an appropriate remedy.” Intracoastal Transp., Inc. v. Decatwr County,
Georgio 482 F.2d 361, 371 (5" Cir. 1973). As we understand the Govemniment's position in this
case, however, they believe that this Court is powerless io do-amything {0 correct the pelpsble
violation of vidtinw'__rjghts documented in this case.

Jane Doe #1 and Jane Doe #2 respectfully request that the Court set up & briefing

schedule and a hearing on this important issue. The victims believe that they can establish that
the appropriate remedy for the clear violations of their rights is to invelidate the Non-Prosecution
Agreement. While the victiins request an opportunity to provide more extensive briefing on this
subject, they provide a few citations in support of their position here.

When other plea arrangements have been negotiated in violation of federal law, they have
been stricken by the courts. For example, United States v. Walker, 98 F.3d %44 (7th Cir. 1996),
held that where a sentence on a new crime could not run concutrently with a probation
revecation the defendant was then serving — contrary to the assumption of the parties to the plea
agreement — the defendant was not entitled to specific performance of the plea agreement. The
Court explained that the case was one “in which the bargain is vitiated by illegality . . .." [a at
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947. Herse, of course, exactly the same is true: the non-prosecution agreement is vitiated by
illegality — namely, the fact that it was negotiated in viclation of the victims® rights. Other cases
reach similar conclusions. See, e.g., United States v. Cooper, 70 F.3d 563, 567 (10" Cir. 1995)
(prosecutor agreed to recommend probation, but it later appeared that would be an illegal
sentence in this case, and thus only adequate remedy is to allow defendant to withdraw plea);
Craig v. People, 986 P.2d 951, 959-60 (Cole. 1999} (because “neither the prosecutor ner the trial
court have authority to modify or waive the mandatory parole periad,” such “is not a permissible
subject of plea negotiations,” and thus, even if “the trial court erronecusly approves of such an
illsgal bargain” such plea is “invalid” and thus will not be specifically enforced). Mor can the
defendant claim some right to specific performance of an illegal non-prosecution agreement. See
State v. Gareia, 582 N.W .2d 879, 881-82 (Minn. 1998) (ples agresment for 81 menths sentence,
but court added 10-year conditional release term because, under facts of cass, sentence without
such release term “plainly illegal,” and thus remedy of specific performance not available); State
v. Wall, 348 N.C. 671, 502 S.E.2d 585, 588 (1998) (plea agreement was for sentence to be
concurtent with one not yet completed, but state statute mandates consecutive sentence on facts
of this case; “defendant is not entitled to specific performance in this case because such action
would violate the laws of this state™); fx parte Rich, 194 5.W.3d 508, 515 (Tex. Crim. App.
2006); (where “the plea bargain seemed fair on its face when executed, it has become
unenforceable due to circumstances beyond the control of [the parties], namely the fact that one
of the enhancement paragraphs was mischaracterized in the indictment, resulting in an illegel
sentence far outside the statutory range,” proper remedy is plea withdmwal, as “there is no way
of knowing whether the State would have offered a plea bargain within the proper range of
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punishment that he deemed acceptable™); State v. Mazzone, 212 W.Va. 368, 572 S.E.2d 891, 897
{2002) (where plea agreement was that defendant would plead guilty to 2 felony counts of felon
in possession of firearm and prosecutor would dismiss remaining 6 counts re other offenses with
prejudice, and all parties erroneously believed these 2 crimes were felonies, lower court
"correctly resolved this unfortunate predicament by holding that a plea agreement which eannot
be fulfilled based upon legal impossibility must be vacated in its entirety, and the parties must be
placed, as nearly as possible, in the positions they occupied prior to the entry of the plea
agreement").

The MNon-Prosecution Agreement that the Government entered inte in this case was
simply illegal. The Government did not protect the congressionally-mandated rights of victims
biafore it entered into this Agreement. Perhaps it is for this reason that the Agreement is so
shockingly lenient ~ blocking prosecution for dozens and dozens of federal felony sex ﬂﬁ'e.nse_s
against several dozen minor givls. But regardless of the leniency, the only issue for the Cout is
whether the Agreement was lawful, It was not, and so the Court invalidate it The vietims

e — -

respectfully ask for a full briefing scheditle and a hearing on this important issue.

 Defendant Jeffrey Epstein was notified about this case long ago, and was notified on

August 26, 2010, that the victims would be filing correspondence in support of their motions. -

He has not chosen to intsrvene in this action, and so he should not be heard to complain about
remedy the Court ight impose.

In any event, there are no double jeopardy barriers to invalidating the plea. As explained
in a leading criminal procedure treatise:

The review of defendant’s sentence is also provided in federal cases upon

application of a victim. The Crime Victim’s Rights Act allows 2 victim to seek to

reopen a sentence through a writ of mandamus, if the victim has asserted and been

denied the right to be heard at sentencing. Like the prosecution’s statutory right

to appeal, the vietim's statutory remedy should pose no double jeopardy
in
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CERTIFICATE OF CONFERENCE
As recounted shove, counsel for Jane Doe #1 and Jane Doe #2 have approached the U8,
Artorney's Office for more than two and a half years in an effort to reach stipulated faets. The
U.5. Attorney’s Office ultimately terminated those efforts on March 15, 2011, taking the position

that the facte of the case are irrelevant and that, on any set of facts, it did not violate the CYRA.

CONCLUSION

For all the foregoing reasons, the Court should find the U.S. Attorney's Office violated
Jane Doe #1 and Jane Doz #2's rights under the Crime Victims Rights Act and then schedule an
appropriate hearing on the remedy for these violations. The scope of the remedy that is
appropriate may depend in part of the scope of the violations that the Court finds. For this
reason, it makes sense for the Court to bifurcate the process and determine, first, the extent of the
violations and then, second, the remedy appropriste for those violations. If the Court would
prefer to see more immediate briefing on remedy issues, the victims stand prepared to provide

that briefing at the Court's direction.

difficulties if as the [DiFrancesco] Court explained . . . the defendant is ‘charged
with knowledge of the statute and its . . . provisions, and has no expectation of
finality in his sentence until the [review by writ] is concluded . . . .™

LAFAVE ET AL, CRIMIVAL Procedure § 26.7(b) (Nov. 2010) (quoting United States |}
DiFvancesco, 449 U.S. 117, 146 (1980)).
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Respectfully Submitted,

s/ Bradlev J Edwards

Bradley J. Edwards

FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 Narth Andrews Avenue, Suite 2

it Landerdale, Flonda 33301

and

Paul G, Casssl

Pro Hace Vice

3.1, Quinney Coliege of Law at the
University of Utah

332 8. 1400 E.

Salt Lake City, TUUT 84112

Attorneys for Jane Doe #1 and Jane Doe #2
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CERTIFICATE OF SERVICE

The foregoing document was served on Mareh 21, 2011, on the following using the Court's

CM/ECF system:

Assistant LS, Attorney
500 8. Australian Ave., Surte 40(
West Palm Beach, FL 33401

Attorney for the Goverrniment

Joseph L. Ackerman, Jt.

Joseph Aclcerman, Ir.

Fowler White Bumett PA

777 8. Flagler Drive, West Tower, Suite 901
West Palm Beach, FL 33401

Criminal Defense Counsel for Jeffray Epstein
(courtesy copy of pleading via U.S. mail}
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JANE DOE #1 AND JANE DOE #2°S MOTION FOR FINDING OF VIOLATIONS OF THE
CRIME VICTIMS RIGHTS ACT AND REQUEST FOR A HEARING ON APPROFPRIATE
REMEDIES
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FD-32 (Rev. 1 0-6-95)

-1-

FEDERAL BUREAU OF INVESTIGATION

Diate of rEnscripton DE/S14/2007

C v‘:an interviewed in West Palm Beach,
Florida, rederding a ceaeral investigation invelving the sexual
exploitation of minors. After being advised of the identity of .the

interviewing agents and the nature of the interview, Wjjjjjjprovided
the fcllowing information: '

In 2003 or 2004 HE was introduced to JEFFREY EPSTEIN
for the purpose of providing him with perscnal massages. Was
approached at a party by a female she believed was named ISE.
She described the female ag havinp r hair and taller. The
female was later identified as \ told

W and willy's friend, , that they could make money by
providing massages to EPSTEIN. "EP tcld Wi that she could
provide the massages with her clothes on or off. Wigge who was
fifteen years old, believed that she was close to turning sixteen
when she first met EBSTEIN. However, during g first contact
with EPSTEIN, she told him that she had just turned eighteen.

W traveled to EPSTEIN's residence in Palm
Beach by taxi. was pregnant at the time. Once at the
residence, took W pstairs. EPSTEIN entered the rocom
wearing only a robe., OCnce EPSTEIN had removed the robe, both

and Wi provided EPSTEIN with a massage. Both
and Wil® had removed their clothing and remained only in their
underwear. EPSTEIN asked G o leave. Once alone with Wil
EPSTEIN began to masturbate. Wl was uncomfortable. After
EPSTEIN climaxed the massage was cover. Wil believed that
had mentioned EPSTEIN might masturbate during the massage but she
was still very surprised when he masturbated. EPSTEIN pzid Wil
£200.00. EPSTEIN did not touch WElecuring that massage. Vil
departed EPSTEIN's residence with two men that worked for EPSTEIN.
They drove WElto a Shell Gas Station located near COkeechobee
Boulevard and the Florida Turnpike.

Prior to departing the residence, Phprovided her

telephone number to cone of EPSTEIN's assistants, -
{PHONETIC). Wil described her as a wvery pretty Hispanic female in

her early twenties, with long 1 ir and approximately 5'5" to
5'6" tall. willestated that & ancther TEIN's
assistants, or EPSTEIN would usually contact her. ﬁ weuld
telephone and ask if she was available or if she had any other

Invesigation on oBRSO7/2007 s West Palm Beach, Florida

File # 31E-MM-108062 Date dicred  08,/07/2007 :
SA E. HNesbitt Kuyrkendall
sy BA Jason K. Richards

This document conlains neicher recommendations mor conciusions of the FBL I 15 the propemy of the FBI and i loaned o vowr agency:
W and i coments are nol 1o be disiributed culslde vour agency.
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31E-MM-108062

Contienation of FD-302 of  ____ NG /NN .On 0B/07/2007 _.Pee_ 2

.l‘l. s ‘: .
girls she could bring. When EPSTEIN telephoned, he usually asked
for juatc come over. hceoording to Wi, EPSTEIN's house
telephone number began with the digits &55. She would call
sometimes and leave a message. W stated that when they
telephoned her they would inform her of when they would be coming
hack to town and if she might have anyone new. Wili@did not
believe that EPSTEIN ever really liked her.

Wl traveled to the EPSTEIN's residence during 2003 and
2004 over twenty five times. WEM@believed that she provided
EPSTEIN with approximately 10-15 massages. BEPSTEIN initially
started out touching WEEE® breasts but gradually the massages
became more sexual. EPSTEIN would instruct Wil on how and what to
do during the massages. He would request WSl to rub his chest and
nipples. WEM@stated that on approximately two occasions, EPSTEIN
asked that WSl remcve her underwear and provide the massage nude.
Wil complied. VR estated that EPSTEIN would make her feel that
she had the optiocn to do what she wanted.

During one massage, Wil stated that she had been giving

EPSTEIN a2 massage for approximately 30-40 minutes when instead of
EPSTEIN turning over to masturbate, EPSTEIN brought another female
into the massage area. Vji@described the female as a beautiful
blonde girl, a “Cameron Diaz" type, 13 years of age, bright blue
eyes, and speaking with an accent. EPSTEIN had Wil straddle the
female on the massage table. EPSTEIN wanted Wil to touch the
females breast. According to Wi, EPSTEIN "pleasured" the female
while W@l was straddled on top of the female. W’stated she

. could hear what she believed to be a vibrator. W said for
EPSTEIN it was all about pleasuring the female., After the female
climaxed, EPSTEIN patted Wgi#on the shoulder and she removed
therself from the table. The female got up from the table and went
into the spa/sauna. EPSTEIN commented to Wil that in a few
minutes the female would realize what had just happened to her.

willmreceived $200.00.

WEmP advised the interviewing agents that EPSTEIN had
used a back massager on her vagina. EPSTEIN asked her first if he
could use the massager on her. VWil@stated that she had held her
breath when EPSTEIN used the back massager on her. Wil#stated
that at no time during any of the massages had EPSTEIN caused her
to climax.

During another massage, WP believed by this time she
was seventeen, EPSTEIN placed his hand on Wl vagina, touching
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M clitoris. wWilwas uncomfortable and told him to stop.
EPSTEIN complied. W@EE® stated that the incident freaked her out. \

' wll®stated that EPSTEIN was upset because she was upset. W
never return to the recidence. WEll@stated that she did not deal
with EPSTEIN anymcre after that incident.

EPSTEIN gave both Wil and MEE» cach a book entitled
"Massage for Dummies". They received the bocks on the same visit.
EPSTEIN also commented how strong Wl s hands were when it came to
her providing his massages.

on another occasion, WP mentioned to EPSTEIN that she
was looking at a car, a Toyota Corclla. EPSTEIN provided Vg with
$600.00 - 5700.00. Wgi@stated that EPSTEIN gave her the money
after the incident with the other female.

According to Wil EPSTEIN would ask her to bring him
other girls. | who started dancing at strip clubs when she was
16, brought girls from the club as well as from other sources.
WILD stated she brought girls from fifteen years of age to twenty-
five years of age. U stated that EPSTEIN would get frustrated
with her if she did not have new females for him. O©On one instance,
EPSTEIN hung up on her because she could not provide him with
Znyoie new. wkstated that EPSTEIN's preference was short,
little, white girls. Wj@stated that EPSTEIN was upset when one
of the other girls brought a black girl. Wl stated that EPSTEIN
did not want black girls or girls with tatcos.

Wgeme stated that one of the girls she stayed with on
occasion, GEEAENEES :lsc started providing EPSTEIN with
massages. A telephone number for NP wacs . Wil
said that her family resides in igiilesssey  Florida, possibly

i 21sc stayed with (EEEEERENMEES during this same
time period. However, (@ never went LO EPSTEIN'Ss house or
provided him with massages. R has 2 Yacht Club address.

Another girl that Wil had taken to EPSTEIN's residence
was LI Last Name Unknown(LNU). According to Wiy EPSTEIN
liked LEEEEE LNU a lot. WP said that she was never a favorite of
EPSTEIN. EPSTEIN offsred W $300.00 to bring NN LNU. L
LNU was a couple vyears younger than Wil W believed that she
was either 16 or 17 when she first went to EPSTEIN's residence.
v@Ee» said that L{JJ INU went 2-3 times but that she did not want
any part of it after that. Wi believes she could identify LN
LNU if she saw her photograph. WP alsc stated that Ly INU at
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one time attended SEEEEGEGTENESENN :ICH SCHOOL., WEliealso .

melieved that they had met through a group pof friends while
attending [Jlll- = dropout prevention school.

WM ment ioned another girl by the name of conngie

@®. ErPSTEIN distinguished the two " GNP’ by referring to
worked at an ice cream

e e e

shop. WEEPstated that she did not like LEENEN® and that Ly
was a storyteller and a bad liar. W stated chat L rever
really wanted to go to EPSTEIN's residence but she went anyway.

/g®said that she had not taken a good lock at EPSTEIN's
penis. WiEl@explained that it seemed like he would always try and
hide his penis. W stated that EPSTEIN nevexr asked her for sex.

/@ started dancing when she was sixteen at I
The owner, |jiNESN let her dance. Wil has alsoc

A
worked at N GENERERS 10catcd oSN, 7 5oyrton

Beach, Florida.
7@l used illegal drugs during the years she provided

EPSTEIN with massages. Wl said that EPSTEIN tried to provide her
with advice regarding contrclled substances.

wellbstated that she met with EPSTEIN's attorneys, -

W - = unidentified female {UF) , ALE HOUSE RESTAURANT.
met with them after she contacted , who confi d that
they were really working for EPSTEIN. Stated thatL“ also

talked of her twin boys and stated that she was living in

Manhattan. Wal found out that \imgpand the UF are employed by
They asked a lot of guestlons. They

specifically asked about LANNMEEE and a By LU, Vigaee reiterated

her dislike for L—

WEEr=lsc informed the interviewing agents that she had
spoken to MNP she believed before the fourth of July. Ml
told wWilpthat she had met with investigators and that they had
videoced her.

Wegmmpconfirmed her association to the following telephone
numbers:

0ld cellular number -
Possibly an old cellular number -

O telephone number -
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EXHIBIT C
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U.S. Department of Justice

United States Attorney
Southern District of Florida

500 South Ausiralian Ave., Suite 400
" Wen Palm Beachk, FL 31401

{381} 820-8711

Focrimile: (561) 830-8777

June 7, 2007

DELIV
viss SR

Re:  Crime Victims' and Witnesses™ Rights

Dear Miss [

Pursuanr to the Justice for All Act of 2004, as a viclim and/or witness of a lederal offense,
you have a number ol nghts. Those nghts are:

(D
(2)

(3)

(4

(5)

(6)
(7)
(8)

The right 1o be reasonably protected Fom the accused.

The night 1o reasonable, accurate, and timely notice of any public court proceedirnig
involving the cnme or of any release or escape of the accused.

The right not to be excluded from any public court proceeding, unless the court
determincs that your lestimony may be maluna‘ly altered 1f you are preszal for other
portions of 2 proceeding.

The right to be reasonably heard al any public pr{:ﬂ:ccdmg in the district court
involving release, plea, or sentencing.

The reasonable right to confer with the attorney for the United States in the case.
The right to full and timely restitution as provided in law.

The righi 1o proceedings free frem unréasonable delay.

The right to be treated with faimess and with respect for the victim's dignity and
pnvacy. h

Members of the US. Department of Fustice and other fedv.:rm‘ investigative agznc:es

including the Federal Bureau of [nvestigation, must use their best efforts to make sure that these -

rights are profected. 1f you have any concerns in this regard, please fec) free to contact me at 561
209-1047, or Special Agent Nesbitt Kuyrkendall from'the Federal Bureau of Investigation at 561
822-5946. You also-can conlact the Justice Department’s Office for Victims of Crime in
Washington, D.C. at 202-307-5983. That Office has a website at www.ovc.gov.

You can seek the advice of an attorney with respect to the nghts listed above and, if you
believe that the rights set forh above are being violated, you have the right to petition the Court {or

relief.
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FacE2

Inaddition to these nghts, you are enutled 1o counseling and medical services, and prolection
from intimidation and harassment. If the Court determines thal you are a viclim, you also may be
entitled Lo restitution from the perpetrator. A list of counseling and medical service providers can
be provided to you, if you so desire. [f you or your family is subjected to any intimidation or
harassment, please contact Special Agent Kuyrkendall or myself immediately. It is possible that
someone working on behalf of the targets of the investigation inay contact you. Such contact does
nol violakstke lavwe However, if you are contacted, you have the choice of speaking to that person
or refusing (0"do $o. If you refuse and feel that you are being threatened or harassed, then please

" contact Special Agent Kuyrkendall or myself.

You also are entitled to notification of upcoming case events. At Lhis time, your case is under
investigation? If anyone is charged in connection with the investigation, you wil! be notified.

Sincerely,

R. Alexander Acosta
Umited States Attorney

By:

Assistant United Slates Attomey

oC: Special Agﬂn_. F.B.L

it

- -
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JANE DOE #1 AND JANE DOE #2°S MOTION FOR FINDING OF VIOLATIONS OF THE
CRIME VICTIMS® RIGHTS ACT AND REQUEST FOR A HEARING ON APPROPRIATE
REMEDIES

CASE NO: 08-BOT736-Civ-Marra/Johnson

EXHIBIT D
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U.S. Department of Justice

United Siutes Atiorney
Southern District of Florda

DE RY
Miss

500 South Austration Ave , Suite 400
West Palm Beach, FL 13301

(361) 820-8717

Facsimile: (S61) 820-8777

Aupust 11, 2006

Re: Crime Victims' and Witnesses' Ripghts

Dear Miss -

Pursuant to the Justice for All Act of 2004, as a victim and/or wiiness of a federal offense,
you havr.-_ a number of nights. Those nghts are:

)
(2)

&)

(4)

(5)
(6)
(7)
(8)

The right to be reasonably protected from the accused.
The right to reasonable, accurate, and timely notice of any public court proceeding
involving the crime or of any release or escape of the accused.

The night not to be excluded from any public court proceeding, unless thc court

determines that your lestimony may be materially altered if you are present for other
portions of a proceeding.

The might to be reasonably heard at any public procesding in the district court
involving release, plea, or sentencing.

The reasonable right to confer with the anurnc_',- for the United States in the case.
The right to full and umely restitution as provided in law.

The nght to proceedings free fom unreasonable delay.

The right to be treated with faimess and with respect for the victim's dignity and

privacy.
X

Members of the US Departmient of Justice and other faﬂfctal invesligative agencies,
including the Federal Bureau of Investigation, must use their best efforts to make sure that these
rights are protected. If you have any concérns in this regard, please feel free to contact me at 561
£09-1047, or Special Agent Nesbitt Kuyrkendall from the Federal Bureau of Investigation at 561
822-5946. - You also can contact the Justice Daparl‘rnanl 5 Office for Viclims of Crime in
Washington, D.C. at 202-307-5983. That Office has a website at www.ove,gov,

You can bt‘-!:k the advice of an atlorney with respect to the rights listed above and, if you
believe thal the rights set forth above are being violated, you have the right lo petition the Court for

relief.
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Inadditionto these nghts, youare entitled to counseling and medical services, and js »

from intimidation and harassment. [f the Court determines that you are a victim, you alie

cntitied to restitution from the perpetrator. A list of counseling and medical service pros it
be provided (o you, if you so desire. [f you or your family is subjected to any intim.: &
harassment, please contact Special Agent Kuyrkendall or myself immediately. It is po:id
someone working on behalf of the targets of the investigation may contact you. Such cunt @ |
not violate the law. However, if you are contacted, you have the choice of speaking to th.o

Wl
]

or refusing to do so. If you refuse and feel that you are being threatened or harassed, il

" contact Special Agent Kuyrkendall or myself.

You zlso are entitled to notification ol upcoming case cvents. At this lime, yourca.. -

investigation. If anyone is charged in connection with the investigation, you will be ol

Sincerely,

E. Alexander Acosta

By:

" Assistant United Stales Attorney

cc:  Special ﬂgent_._F,B.l
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JANE DOE #1 AND JANE DOE #1I'S MOTION FOR FINDING OF VIOLATIONS OF THE
CRIME VICTIMS® RIGHTS ACT AND REQUEST FOR A HEARING ON APPROPRIATE

REMEDIES

CASE N 08-B07M-Civ-Marra/Johnson

EXHIBIT E
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IN RE:
INVESTIGATION OF
JEFFREY EPSTEIN
f
NON-PROSECUTION AGREEMENT

IT APPEARING that the City of Palm Beach Police Depariment and the State
Attorney's Office for the 15th Judicial Circuit in and for Palm Beach County (hereinafter,

i the “State Attorney's Office™) have conducted an investigation into the conduct of Jeffrey
. Epstein (hereinafter “Epstein”);

IT APPEARING that the State Attomey’s Office has charged Epstein by indictment
with solicitation of prostitution, in violation of Florida Statutes Scction 796.07;

IT APPEARING that the United States Attomey's Office and the Federal Burcau of
Investigation have conducted their own investigation into Epstein's background and any
offcnses that may have becn committed by Epstein against the United States from in or
arpund 2001 through in or around September 2007, including:

(N

2

()

()

knowingly and willfully conspiring with others known and unknown to-

commit an offense against the United States, that is, to use a facility or means
of interstate or foreign commerce to knowingly persuade, induce, or entice
miner females to engage in prostitution, in viclation of Title [8, United States
Code, Section 2422(b); all in violation of Title 18, United States Code, Section
v

knowingly and willfully conspiring with others known and unknown (o travel
in interstate commerce for the purpose of engaging in illicit sexual conduct, as
defined in 18 U.S.C. § 2423(f), with minor females, in violation of Title 18,
United States Code, Section 2423(b); all in viclation of Title 18, United States
Code, Section 2423(e);

using a facility or means of interstate or foreign commerce to knowingly
persuade, induce, or entice minor females to engage in prostitution; in
violation of Title 18, United States Code, Sections 2422(b) and 2;

traveling in interstate commerce for the purpose of engaging in illicit sexual
conduct, ag defined in 18 U.5.C. § 2423(f), with minor females; in violation

Page | of 7
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of Title 18, United States Code, Section 2423(b); and

(5) knowingly, in and affecting interstate and foreign commerce, recruiting,
enticing, and obtaining by any means a person, knowing that the person had
not attained the age of 18 years and would be caused to engage in a
commercial sex act as defined in 18 U.S.C. § 15%91(c)1); in violation of Title
18, United Staies Code, Sections 1591(a)(1) and 2; and

IT APPEARING that Epstein seeks to resolve globally his state and federal criminal
ligbility and Epstein understands and acknowledges that, in exchange for the benefits
provided by this agreement, he agrees to comply with its terms, including undertaking certain
actions with the State Attorney's Office;

IT APPEARING, after an investigation of the offenses and Epstein's background by
both State and Federal law enforcement agencies, and after due consultation with the State
Attorney's Office, that the interests of the United States, the State of Florids, and the
Defendant will be served by the following procedure;

THEREFORE, on the authority of R. Alexander Acosta, United States Attomey for
the Suuthern District of Florida, prosecution in this District for these offenses shall be
deferred in favor of prosecution by the State of Florida, provided that Epstein abides by the
following conditions and the requiremenis of this Agreement set forth below,

If the United States Attorney should determine, based on relisble evidence, that,

during the period of the Agreement, Epstein willfully violated any of the conditions of this

Agreement, then the Uniled States Aftorney may, within nlnety (90) days following the
expiration of the term of home confinement discussed below, provide Epstein with timely
notice specifying the condition(s) of the Agreement that he hus viclated, and shall initiate its
prosecution on any offense within sixty (60) days" of giving notice of the violation. Any
notice provided to Epstein pursuant to this paragraph shall be provided within 60 days of the
United States learning of facts which may provide a basis for a determiration of a breach of
the Agreement. '

After timely fulfilling all the terms end conditions of the Agrecment, no prosecution
for the offenses set out on pages | and 2 of this Agreement, nor any other offenses that have
been the subject of the joint investigation by the Federal Bureau of Investigation and the
United States Attomey’s Office, nor any offenses that arose from the Federal Grand Jury
investigation will be instituted in this District, and the charges against Epstein if any, will be
dismissed.

Pagelof 7
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Terms of the Agreement:

1.

Epstein shall plead guilty (not nolo contendere) to the Indictment as
currently pending against him in the 15th Judicial Circuit in and for
Palm Beach County (Case No. 2006-c{-009495AX0CKMB) charging
one (1) count of solicitation of prostitution, in violation of Fl. Stat. §
796.07. In addition, Epstein shall plead guilty to an Information filed
by the State Attomney’s Office charging Epstein with an offense that
requires him to register as a sex offender, that is, the solicitation of
minors to engage in prostitution, in violation of Florida Statutes Section
796.03;

Epstein shall make a binding recommendation that the Court impose a
thirty (30) month sentence to be divided as follows:

(8}  Epstein shall be sentenced to consecutive terms of twelve (12)
months and six (§) months in county jail [or all charges, withoul
any opportunity for withholding adjudication or sentencing, and
without probation or community control in liew of
impriscnment; and

(b)  Epstein shall be sentenced to a term of twelve (12) months of

community control consecutive to his two terms in county jall

as described in Term 2(a), supra.

This agreement is contingent upon a Judge of the | 5th Judicial Circuit
mmin;mdmuth;ﬂwmwnmlpeadupnnbﬂwemmesmt
Attomey"s Office and Epstein, the details of which are set forth in this

agrecment,

The terms contained in paragraphs 1 and 2, supra, do not foreclose
Epstein and the State Attomey's Office from agreeing t0 recommend
any additional charge{s) or amy additional term(s) of probation and/or
incarceration.

Epstein shall waive all chalienges to the Information filed by the State
Anomey's Office and shall waive the right to appeal his conviction and
sentence, except a sentence that exceeds what is set forth in paragraph

(2), supra.
Epstein shall provide to the U.S. Atorney's Office copies ofall

Page 3 of 7
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10

11.

proposed agreements with the Sute Attomey's Office prior to entering
intop thoze agreements.

The United States shall provide Epstein's attorneys with & list of
individuals whom it has identified as victims, as defined in 18 U.S.C.
§ 2255, after Epstein has signed this agreement and been sentenced.
Upon the execution of this agreement, the United States, inconsultation
with and subject to the good faith approval of Epstein’s counsel, shall
select an attormey representative for these persons, who shall be paid for
by Epstein. Epstein’s counsel may contact the identified individuals
through that representative.

If any of the individuals referred to in paragraph (7), supra, clects to
file suit pursuant to 18 U.S.C. § 2255, Epstein will not contest the
jurisdiction of the United States District Court for the Souther District
of Florida over his person and/or the subject matter, and Epstein waives
his right to contest liability and also waives his right (o contest damages
up to an emount as agreed to between the identified individual and
Epstein, so long as the identified individual eclects to proceed
exclusively under 18 U.S,C. § 2255, and agrees to waive any other
claim for damages, whether pursuant to state, federal, or common law.
MNotwithsianding this waiver, as to those individuals whose names
appear on the list provided by the United States, Epstein’s signature on
this agreement, his waivers and failures to contest liability and such

\ages in any suit are not to be construed as an admission of any
criminal or civil liebility.

Epstein's signature on this agreement elso is not to be construed as an
admission of civil or criminal lisbility or & waiver of any jurisdictional
or other defense as to any person whose name does not appear on the
list provided by the United States.

Except as to those individuals who elect to proceed exclusively under
18 U.S.C. § 2255, as set forth in paragraph (8), supra, neither Epstein’s
signature on this agreement, nor its terms, nor any resulting waivers or
settlements by Epstein are to be construed as admissions or evidence of

" givil or criminal liability or a waiver of any jurisdictional or other .

defense as to any person, whether or not her name appears on the list
provided by the United States.

Epstein shall use his best efforts 10 enter his guilty plea and be
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sentenced not later than October 26, 2007. The United States has no
objection to Epstein self-reporting to begin serving his sentence not
later than January 4, 2008,

12.  Epstein agrees that he will not be afforded any benefits with respect to
gain time, other than the rights, opportunities, and benefits as any other
inmate, including but not limited to, eligibility for gain time credit
based on standard rules and regulations that epply in the State of
Florida. At the United States’ request, Epstein agrees to provide an
accounting of the gain time he eamed during his peried of
incarceration.

13,  The parties anticipate that this agreement will not be made part of any
public record. [f the United States receives a Freedom of Information
Act request or any compulsory process commanding the disclosure of
the agreement, it will provide notice to Epstein before making that
disclosure.

Epstein understands that the United States Atiorney has no authority to require the
State Attorney's Office to abide by any terms of this agreement. Epstein understands that
it is his obligation to undertake discussions with the State Attomey’s Office and to use his
best efforts to ensure compliance with these procedures, which compliance will be necessary
to satisfy the United States’ interest. Epstein also understends that it is his obligation to use
his best efforts to convince the Judge of the 15th Judicial Circuit to accept Epstein's binding
rmmnmdaﬁmmgudmmmmbcimpuuimdmdﬂmmdﬂhﬂﬂwﬁﬂmw
do so will be a breach of the agreement.

In consideration of Epstein’s agreement to plead guilty and to provide compensation
in the manner described above, if Epstein successfully fulfills all of the terms and conditions

of this agreement, the United States also agrees that it will not institute any criminal ¢
i ial co-conspi of in, including but not limited to
of this

“wﬂw Groff, or W Further, upon ex

agreement and a plea agreement with the State Attorney’s Office, the federal Grand Jury
investigation will be suspended, and all pending federal Grand Jury subpoenas will be held
in abeyance unless and until the defendant violates any term of this agreement. The
defendant likewise agrees to withdraw his pending motion to intervene and to quash certain
grand jury subpocnas. Both parties agree 1o maintain their evidence, specifically evidence
requested by or directly related to the grand jury subpoenas that have been issued, and
including certain computer equipment, inviolate until all of the terms of this agreement have
been satisfied. Upon the successful completion of the terms of this agreement, all
cutstanding grand jury subpoenas shall be deemed withdrawn.,

PageSef 7
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By signing this agreement, Epstein asserts and certifies that each of these terms is
material to this agreement and is supporied by independent consideration and that a breach
of eny one of these conditions allows the United States to elect to terminate the agreement
and to investigate and prosecutc Epstein and any other individual or eatity for any and all
federal offenses.

By signing this agreement, Epstein asserts and certifies that he is aware of the fact that
the Sixth Amendment to the Constitution of the United States provides that in all criminal
prosecutions the accused shall enjoy the right to a speedy and public trial. Epstein further
is aware thal Rule 48(b) of the Federal Rules of Criminal Procedure provides that the Court
may dismiss an indictment, information, or complaint for uanecessary delay in presenting
achugemthemmdlmjr,ﬁlhganhformnﬁon.minbﬁmhnﬁofarmmmu-ial. Epstein
hereby requests that the United States Attorney for the Southern District of Florida defer such
prosecution. Epstein agrees and consents that any delay from the date of this Agreement to
the date of initiation of prosecution, as provided for in the terms expressed herein, shall be
deemed to be 2 necessary delay at his own request, and he hereby waives any defense to such
prosecution on the ground that such delay operated to deny him rights under Rule 48(b) of
the Federal Rules of Criminal Procedure and the Sixth Amendment to the Constitution of the
United States 1o a speedy trial or 1o bar the prosccution by reason of the running of the statute
of limitations for a period of months equal to the period between the signing of this
agreement and the breach of this agreement as to those offenses that were the subject of the
grand jury’s investigation. Epstcin further asserts and cetifics that he understands that the
Fifth Amendment and Rule 7(a) of the Federal Rules of Criminal I‘rwntm provide that all
felonies must be charged in an indictment presented to a grand jury. Epstein hereby agrecs
and consents that, if 2 prosecution against him is instituted for any offense that was the
subject of the grand jury's investigation, it may be by way of an hi'onnahun signed and filed
by the United States Attorney, and hereby waives his right to be indicted by a grand jury as
to eny such offense.

i
i

i
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By signing this agreement, Epstein asserts and certifies that the above Imhn_m read
and upl:im:d to him. Epstein hereby states that he understands the conditions of this Non-
Prosccution Agreement and agrees to comply with them.

R. ALEXANDER ACOSTA
UNITED STATES ATTORNEY

Dated: By:
ASSISTANT U.S. ATTORNEY i

ouns T () |

GERALD LEFCOURT, ESQ.
COUNSEL TO JEFFREY EPSTEIN

Diated:

Diated;

LILLY ANN SANCHEZ, ESQ.
ATTORNEY FOR JEFFREY EPSTEIN

e o T S
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signing this agrecment, Epstein asserts and certifics that the ll:l:b:ﬂt has bm read
and ﬂfymnlgt?him. Epstein hereby states that be understands the conditions of this Non-

Prosecution Agreement and agrees to comply with them. {
R ALEXANDER ACOSTA

UNITED STATES ATTORNEY |
Dated: ___ ,
Dated:
Dated: E }1*! o/
pres LILLY ANN SANCHEZ, ESQ.
ATTORNEY FOR JEFFREY EPSTEIN
i
FageTof 7
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igning this agreement, Epstein gsserts and certifies that the above has been read
mmmmuﬁlspmmymmmmmumnmmmum-

Hmmuﬁmﬁg:mmtmdnymmmplywiﬂlm

R. ALEXANDER ACOSTA
UNITED STATES ATTORNEY

o

JEFFREY EPSTEIN

Dated:

| GERALD LEFCOURT, ESQ.
~ COUNSEL TO JEFFREY EPSTEIN

M:M

BSQ.
ATTORNEY FOR JEFFREY EPSTEIN

Page Tof 7
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[N RE:
INVESTIGATION OF

JEFFREY EPSTEIN

[T APPEARING that the parties seek to clarify certaln provisions of page 4. paragraph 7
of the Non-Prosecution Agreement (hereinafter “paragraph 77), thal agreement Is modifizd as
foliows:
9A.  The United States has the right to assign to an independent third-party the responsibil ity

for consulting with and, subject to the good faith approval of Epstein's counsel, sslecting

the artorney represcatative for the individuals identified under the Agreement. If the

United Staies clocts to assign this responsibllity to an hdnpmquﬂrd-pm:. both the

United States and Epsteir retain the right to make gaod frith objections to the ettomey

representative suggested by the independent third-party prior to the final designation of

(he sttorney representative.

90, The parties will jointly prepare a short written submission to the hdup.wdlul third-party
regarding the role of the attorney representative and regarding Epsisin’s Agreement to
pay such attorney representative his or her regular cuslomary hourly rate for representing
such victims subject to the provisions of paragraph C, infie.

9C.  Pursuant to additional paragraph 7A, Epstein has agreed 1o pay the fees of the sttormey
representative selected by the independent third party. This provisioe, however, shell rot
obligate Epatein 1o pay the fees and costs of contested litigation filed agaiost him. Thus,
if piter consideration of potential settlements, an atiomey representative clects o filea
contested lawsuit pursuant 1o 18 U.S.C. s 2255 or elects to pursue any other contestcd
remedy, the paragraph 7 obligation of the Agresment lqpirﬂwmlluflhuttnnmy
representative, as opposed o any statulory o other obligations \o pay reesonable
attorneys fees and costs such as thoss contained in s 2235 1o bear the costs of the stiomey

representative, shall cease.
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ﬁdmﬁﬁuﬂﬂthuwhuhmrﬁdmd

. sendum, Epstei : :
i E;:;ml::“niwﬂp:ih hmbsmu thet he understends the clarifications to the Non
:‘mﬁwwmﬁ and agrees to comply with them.
ALEXANDER ACOSTA
E‘NITED $TATES ATTORNEY
By:
Dated:
ASSISTANT U.S. A! ERHE‘!’
Dated: L.f/t-}-»
Dated: __ e
I GERALD LEFCOURT, ESQ.
COUNSEL TO JEFFREY
pueed ¥ ANN SANCHEZ, ESQ.
IAH‘T'}“QRNET FOR JEFFREY EPSTEIN

|
{
i
|
|
|
|
|
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By signing this Addendum, Epstein asserts and certifies that the above has been read and
explained to him. Epstsin herchy states that he understends the clarifications tw the Nos-
Prosccution Agresment and agrees to comply with them.

R. ALEXANDER ACOSTA

UNITED STATES ATTORNEY :

|

|

Dated: By

ASSISTANT U.S, A ¥ |

|

i

Dated; !

JEFFREY EPSTEIN 1

- |

Dated: [0 ;
Dated:

LILLY ANN SANCHEZ, ESQ.
ATTORNEY FOR JEFFREY EFSTEMN

-08-80736-CV-MARRA 000737 |

EFTA00230561



Case 9:08-cv-80736-KAM Document 48-5 Entered on FLSD Docket 03/21/2011 Page 14 of .
. - 15 !
|
S —— e e S [ . é
| |
|
|
By signing this Addendum, Epstzin ssserts and certifies that the above has been read and !
cxplaingd to him. Epstein horeby states that he understands the clasifications to the Nom- i
Prosecution Agreemant end agress to comply with them. !
i
i
R. ALEXANDER ACOSTA j
UNITED STATES ATTORNEY ! ]
]
i'
Dat=d:
JEFFREY EPSTEIN
' GERALD LEFCOURT, E5Q.
COUNSEL TO JEFFREY EPSTEIN
Dated: Eﬂij} ' &y i
ATTORNEY FOR JEFFREY EPSTEIN |
I
!
|
|
i
|
!
R - — ;
|
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i

1 Jeffiny B. Epstein do herehy re-affirm the NoorProscostion A greement and Addsndim 1 i

same dared Ocrobar 30, 2007, I

ﬂ//] éq—- ?

E Dae !

1
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JANE DOE #1 AND JANE DOE #1I'S MOTION FOR FINDING OF VIOLATIONS OF THE
CRIME VICTIMS® RIGHTS ACT AND REQUEST FOR A HEARING ON APPROPRIATE
REMEDIES

CANE Nk 08-807360-Cliv-Marra/Johnson

EXHIBIT F
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U.5. Departmant of Justice
Federal Bureay of Investigation
FBI - West Palm Beach

Suite 500

505 South Flagler Drive

West Paim Rgach, FL 33401
Phone: (581) B33-T51T

Fax (561) 833-T9TD

January 10, 2008

Re: Case Humbar?“

: This cage is cumenlly under Investigation. This can be a lengthy procass and we requast your
confinued patience while wa conduct  thorough Investigatior,

As @ crima victim, you have the following Aghts undar 18 United Sistes Code § 3771: {1) The rignt 1o
be reasenably protected from tha sccused; (2) The rght lo reasonable, accurate, and Emely notice of any
publo cour proceeding, or any parols proceading, involving tha crime or of any reloass or escaps of the
acouged; {(3) The rAght not to ba excluded from ary such public coust proseeding, unless the court, after
receiving clear and convincing evidence, delsrminas that testimony by the vicllim would be materslly aitaned [f
the vichim heard cther testimony al that proceeding; (4) The right to be rsasensbly heard at any public
proceading in the district court Involving release, plea, sentencing, or any parcle procesding: (5) The
reasonable fAght o confer with the atomey for tha Govemment In the case; (8) The right to full and timely
restitution as provided In law; (7] The right io precesdings free from unreesonable delay; (8) The right to be
treatad with faimess and with respect for the victim's dignity and privacy.

Wa will make cur besi afforts o ensure you sre scoorded the rights deserfbed, Mos! of thase rights
portain & events occurring after tha arrest or indictment of an Indiddual for the orime, and it will become the
responitility of the proseculing United States Atomey's Offles 1o ensure you are sccorded thaoss rights. You
may slso seek [he edvics of a privale attomay with reapedt to thase rights.

The Victim Notfication System (VNE) iz designed 1o provide you with direct informafion regarding the
cags at il proceeds hrough the criminal justics system. You may ebtaln current infarmalion about this matier
on the Mtemet al WWW Notify USDOJ.GOV or frarm e YNE Call Canter al 1-865-D0J-4Y0U (1-B66-285-
49GE) (TOD/TTY: 1-866-Z26-4618) (Intemeational: 1-502-213-2767). In addion, you may use the Call
Canter or intemet 1o update your contact informalion andfer change your desision sboul paricipalion i the
nolification program. |f yeu updats your Information o Include & cument smail addrezs, VNS will send
informiation to that sddress, You will nued the following Vidim idantification Number (VIN) 1941737 ehd
Personal idendficalion Mumber (PIN) '5502° anytime you contact the ol Camter and the first titme you log on to
VS en the intamal, Inldd;uun,lhnHﬂtﬂmtmmmmﬁhmmmmhmuhm
your lagt name (or business name) ar currently contsined in VNS. The nams you should enler is Vil

ﬂB—R{}-?Bﬁ—CV—MARRA - 000741
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tFynuMaddﬂ;malmsﬁmnﬂ:hmlemlm please cantact the office listed above, YWhen
you call, please provide the file number localed ot the top of this letter. Please remembier, your paricipation
in the notification part of this program i voluntary. In order lo continue to receive nolifications, & is your
responsipliity lo keep your conlact infarmation cument.

Sinceraly,

@]m .nilmﬂ'.‘-"

Twiler Smith
Victin Specalist

08-80736-CV-MARRA : 000742
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.].;‘LHT". DOE #1 AND JANE DOE #2°5§ MOTION FOR FINDING OF YVIOLATIONS OF THE
CRIME VICTIMS® RIGHTS ACT AND REQUEST FOR A HEARING ON APPROPRIATE
REMEDIES

CASE NO: 0B-BOT36-Civ-Marra/Johnson

EXHIBIT G
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U.S. Dopartment of Justice
Fedarsl Bureau of Invesfigation
FBI1 - Wesl Palm Beach

Suite 500

505 South Flagler Drive

West Palm Beach, FL 33407
Phone: (561) B33-7517

Faox: (581) 8337970

January 10, Z008

James Elsgnberg
Ons Cleadaks Cantar Sta 704 Australlan South
Wast Palm Beach, FL 33401

Re WS

Dear Jameas Elsanboryg:

Tou have requasted (o recalve notifcations 1ur-

Thie case is cumently undar Investigation. This can be e lengthy wm and we request
continued patience while we conduct a thorough investigation, ' your

As a crime victm, you have the following rights under 18 Unlied Stales Code § 3771 (1) The right to
be reasonably profecied from the accused: (2) The right ta raasanable, acourate, and tmely notics of any
puummn'mﬂm.wmy parale proceeding, Invalving the crime or of any release or escape of the
accused; (3) The nght net 1o be excluded from any such public coun proceeding, unless the cour, aftsr -
recaiving clear and convinting evidence, determines thal testimony by the vietion would be matesally shiered if
the viclim heard other lestimany at that procseding: (£) The right to be rmasonably haard af any public
proceeding in the distic coun Invalving release, plea, sentencing, or any parde proceeding: (5) The
reasonakle righ le confer with the atiomey for the Government in the case; (6) The right 1o full and lirmaly
rastitution as provided in law; (7) The right to proceedings fes from unressensbls delay: (8] The right 12 be
traated with faimess and with respact far the vietm's dignity and privacy.

~ We will make our bes! effarts to ensure you are accorded the righte described. Most of these rights
Pertain lo evemts oecurming &fter the amest or Indictment of an individual for the crime, and & will become the
respongisility of the prosecuting United Stales Alorney’s Office Lo ensure you are accorded thase rights. You
may oise peek The advice of a private attomey with respact to thass rights.

The: Victim Moliication System (VNS) is designad o provide you with direct information regardi the
Gase as ! procgads through the criminal justice system. You may oblain surrent Infarmatian ab-umnmls gnur
on the Internet at WWW,Nelly USDO.GOV or from tha VNS Call Coenler al 1-888-DOJ-4YOU {1-886-355-
4964) (TOD/TTY: 1-866-228-4618) (Intsrnational: 1-502-213-2767). In addition, you may use the Cell
Ceriter or Iritemet to update your cortast inforetion andior thange your dedislon about participation in the
nolfication progrem. I you updale your information & Inciude @ current emal sddmess, VNS will send
information to Mat addrees. You will need the folowing Victm |dentification Number (VIN) 1941741 and
Personal Identification Number (PiN) 7760" anytime you eontact the Call Centar and the first time you log en te
VNS on the intemel In addion, the first lime you access the VNS interat sile, you will be grompled to enter
your last name (of businees name) as currently containad in VNS, The name you should enter is Esenberg.

08-80736-CV-MARRA - 000744
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If you have addiinnal guestions which invelve this matter, please coniact the office fistad above, When
you call, please provide the flle numbsr located et the top of this letter. Please remember, your participation
in the notfficstion part of his program is velurtary. In order to confinue 1o receive nolfications, it is your
responsibiity 1o keep your conlact Imtormation current, .

Sincerely.

Loiten B>

Twilor Smith
Victm Speciaks=t

08-80736-CV-MARRA 000745
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JANE DOE #1 AND JANE DOE #2'S MOTION FOR FINDING OF VIOLATIONS OF THE
CRIME VICTIMS® RIGHTS ACT AND REQUEST FOR A HEARING ON APPROPRIATE
REMEDIES

CASE Nex: 0B-80736-Civ-Marra/Johnson

EXHIBIT H
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2 FO-302 (Rev. 10-8-55)

21-
FEDERAL BUREAU OF INVESTIGATION

Date of ranscrigtion 8/20

met with
, UNITED STATES
, UONITED
lso present |

On Thursday, January 31, 2008,
hesistant United States Attorney
ATTORNEY 'S OFFICE (USAO) and Attorney
STATES DEPARTMENT OF JUSTICE(DOJ), CRI
e meeting were Special Agents E. and [N
., FEDERAL BUREAU OF INVESTIGATION. The meetling was
arranged pursuant to a federal investigation regarding the sexual
exploitation of minors. During the course of the meeting, Wl
provided the following additional or clarifying information not
previously documented in earlier FD-302s:

JEFFREY EPSTEIN and his assistants, SARAH ancd

SR idcntified as — and oM., would
contact N et up appointments for EFSTELN'S massages.

= po
According to E & would call and say that EPSTEIN was on

a flight and inguire about scheduling work for

_ Life was not going well #d‘tﬂ'in‘g the time she was
providing EPSTEIN with massages. as buying and taking drugs,
i.e. X rcets, and Percosets. WM saild that s ayed on
;ills.a—w:cplain&d that she wanted to feel numb. lﬁ stopped
attending school at age fifteen. Her parents were addicted to
crack and cocaine. Prior to her parent's drug use, WER was in the
band, a cheerleader, and a straight "A" student. Bl played the
trumpet for the school band. When her parent's drug habits got
bad, things went downhill, they lest everything.

h became a dancer the day before her sixteenth
pirthday at emenilNSaENResses she worked there for six ggntns,
up ‘until the employer found out she was underage. Later, a
worked for MENAESNEEESESSevhich she did for 6 months. Wil stopped
seeing EPSTEIN during that time. :

hstated that EIiE brought up to twenty, twenty-five,
or thirty different girls. said all of the girls but maybe
ten of them were underage. Some of the females Lhrought for
EFSTEIN were dancers. L said that EPSTEIN did not care for all
of the girls she brought to him. W@EER explained that EPSTEIN did
not cares for some of the dancers, the older females, and the
females with tattoos.

Yevestigation on 01/31/2008 « West Palm Beach, Florida

Fie ¥ 31E-MM-1080862 Dme diomed 01/31/2008
b Sk
Thir dpcumem containg neithes reepmmendations nor conclusions of the FBL Db the propery of the FBI and i3 boancd o your dpency’,

i snd it coments are not to be diswibuied ovwside your agency

08-80736-CV-MARRA 000747
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© Foean2s (Rev. 10-6-95)

31E-MM-108062

Se—— 01/232008 e

- )
WP s2id that during the massages EPSTEINg would push

further and further reégarding the sexual activity. Accordi
EPSTEIN never asked, "is this okay," he would dust se:ghsg )

far one would let him go.

- recalled seeing sculptures of naked wgon
of pictures of kids in the library. = m*__lats

- stated that everybody thought Epsteim .5 o
neurologlst.

) 2150 stated that I -2 cvwin beys

08-80736-CV-MARRA 000748
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JANE DHOE #1 ANT JANE DOE #2°S MOTION FOR FINDING OF VIOLATIONS OF THE
CRIME VICTIMS® RIGHTS ACT AND REQUEST FOR A HEARING ON APPROPRIATE
HREMEDIES

CASE N 08-B0736-Civ-Marra/Johnson

EXHIBIT I
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LLS. Deperiment of Justice
Federal Bureau of Investigation
FBI - Wesl Palm Baach

Sufte 500

505 South Flagler Drive

West Palm Beach, FL 33401
Phone: {561) B33-T517

Fax: (561) 833-7970

May 30, 2008
i |

o

Your name was referred to the FBI's Viclm Assistance Program as being & pessible victim of 3 federal
crime. We apprecists your aesistance and cooperation while we are Investigating this case. We would ke to
make you awere of the victim services that may be svailable to you and lo answer any questions you may have
regarding the criminal justics process throughout the investigation. Our program is part of the FBI's eflod o
snsure the vichms are treated with respect and are provided information about their ights under federal |aw.
These rights include natification of the status of the case. The enclosed brochures provide Information about
the FBI's Victim Assistance Progmm, resources and instructions for sccassing the Victim Nolification System
{VNS). VNS Is designed to provide you with informaticn regarding the status of YOUT case,

This case Is cumently under investigation. This can be & lengthy process and we request your
continued patience while we canduet &8 tharough investigation.

Ag a erime victim, you have the foliowing rights under 18 United States Code § 3771: (1) The right Lo
be reasonably protected from the accused. (2} The right to reascnable, accurale, end timely nolice of any
public court proceading, or any parcle procesding, involving the erime or of any release or escape of the
accused; (3) The right nat 1o be excluded from any such public coun procesding, unless the court, after
receiving clear and convincing evidence, delermines that testimony by the victim would be materially alarad If
tha victim heard ofhar testimany at that procesding: (4) The right to be reasonably heard ot any public
proceeding in the district coun Invalving release, ples, sentencing, or any parole proceeding; (§) The
reasonable fight to confer wilh the atiomay for the Government in the case: {6) The right lo full and tmely
restitulion ds provided in law; (7) The right to procasdmgs fres from unrsasonable celay: (8) The right ta be
traated with faimess and with respect for the victim's dignity and privacy.

We will make our bes! efforts Lo ensure you ere accorded the rights described. Most of these rights
partan o evenis oceurring after the smest or indictment of an ndividual for the crime, Bnd il will become the
responsibility of ihe prosecuting United States Attorney's Office ko ensure you are sccorded those nghts. You
may also seck the advice of 8 private atiorney with respect to these rights.

The Victim Notificaltion System (VNS) Is designed to provide you with direct information regarding lhe
case a3 it proceeds through the ciminal justice system. Yeu may ablain current infarmation about s matier
on the Internal st WWW Notify.USDOJ GOV o from the VNS Call Center at 1-866-DOJ-<4YOU (1-866-355-
4568) (TODITTY: 1-866-228-4649) (Intemational: 1-502-213-2767). In addiion, you may use the Call
Center or Intemet Lo update your conlact information andror change your decision abou! participation in the
natification program. «f you update your infermation 1o Include & curent email address, VNS will send
information to thal address. You will nead Ihe following Viclim Identification Numbar (VIN) 2074381 and
Parsonai lcentification Number (PIN) '{816' anytima you contact the Cail Conter and the first ime you iog on to
VNS on the inlemel. In addiion, the first ime you access the VNS Intamet sile, you wil be prompled to enter
your lzst name {or business name) a& currenlly conlained in VNS, The name you should ener is

Sl g

08-80736-CV-MARRA _ 000750
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i you have additional questions which invaive this matier, please conlact the office fisted above. When B
you call, please provide Lhe flle number located at the fop af this letter, Please remember, your participation
in the notification par of this program is voluntary, Inorder lo continue Lo racaive notifications, 1t is ymn‘
responsibility 1o keep your contact information current.

Sincarety,

TOTAL P.@7
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 08-80736-Civ-Marra/Johnson

JANE DOE #1 AND JANE DOE #2,

Plaintiils,
V.
UNITED STATES OF AMERICA,
Defendant.
/
MOTION TO INTERVENE

OR_IN THE ALTERN ATIVE FOR A SUA SPONTE RULE 11 ORDER

Comes now, Movant Bruce E. Reinhart, pursuant to Federal Rule of Civil Procedure
24(b), and secks leave to intervene as a party-in-interest in this matter. Movant seeks to
intervene to file a Motion for Sanctions based on unfounded factual and legal accusations made
about Movant in Plaintiff’s Motion for Finding of Violations of the Crime Victims® Rights Act
(the “Motion™) [DE 48]." In the context of a motion alleging that the U.S. Department of Justice
violated Plaintiff’s rights under the Crime Victims Rights Act, Plaintiffs make irrelevant and
gratuitous accusations that Movant violated unspecified Florida Bar rules and Department of
Justice regulations. Movant should be granted leave to intervene to rebut these false allegations,
and to seek sanctions. Altematively, the Court on its own initiative should require Plaintiffs and
their counsel to show their compliance with Federal Rule of Civil Procedure 11.

Without any attempt to tie the allegations to the asserted violation of the CVRA,

Paragraphs 32 and 53 of the Motion falsely allege that Movant, a non-party to this matter,

' Movant was not served with a copy of the pleading. Movant first saw the pleading on
April 20, 2011.

08-80736-CV-MARRA 000752
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violated Florida Bar rules and Department of Justice regulations by representing employees of
Jetfrey Epstein (“Epstein”) in civil litigation after the undersigned retired from the United States
Attorney’s Office for the Southern District of Florida (the “Office™). They also falsely allege
that Movant. while still employed by the Office engaged in improper conduct relating to Epstein.
The Motion does not make any effort to connect these allegations to the relief it seeks. It does
not explain how the accusations against Movant are relevant to its claims under the CVRA, nor
does it explain how Movant’s alleged conduct can be imputed to any party in the action.
Because there is no proper purpose for these allegations, they are made in bad faith,
unreasonably, vexatiously, and for the improper purpose of harassing Movant.

Plaintifl’ has injected into this action questions of law and fact relating to Movant’s
alleged conduct. Movant now seeks to assert a claim under Fed. Rule Civ. P. 11 and 28 U.S.C.
§1927 arising from the same guestions of law and fact that Plaintiff raised. Movant's claim
shares with the main action common questions of law and fact, See New York News, Inc. v.
Newspaper and Mail Deliverer's Union, 139 F.R.D, 291, 293 (S.DN.Y, 1991)(for purposes of
Rule 24(b), claim that falsities in pleading impugned movant’s reputation created a question of
fact in common with underlying cause of action). Therefore, the Court has discretion to permit
intervention.  C.f Jd (permissive intervention denied because it would unduly delay and
prejudice imminent settlement of the original claims), aff'd sub nom New York News v. Kheel
972 F.2d 482, 487 (2d Cir. 1992). Here, the proposed intervention does not create a risk of
undue delay or prejudice to the adjudication of the underlying claims, See Fed. R. Civ. P.
24(b)(3). Movant should be permitted to intervene under Fed. R. Civ, P. 24(b)(1)(B).

Unless Movant is permitted to intervene, he cannot remedy the false accusations in
Paragraphs 52 and 53, The Department of Justice has responded to the Motion. It declined to

respond on the merits to the allegations in Paragraphs 52 and 53 because they are so obviously
2

08-80736-CV-MARRA
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irrelevant to the Government's alleged violation of the CVRA. As such, Movant's interest is not
adequately protected by the existing parties.

Alternatively, Movant asks the Court sua sponte to issue an Order to Show Cause under
Rule 11(c){3¥"On its own, the court may order an attorney, law firm, or party to show cause
why conduct specifically described in the order has not violated Rule 11(b)™). This Court should
not countenance a party making irrelevant, slanderous accusations against a non-party. On the
face of Plaintiffs” Motion, it is clear that the allegations in Paragraphs 52 and 53 are irrelevant to
whether the CVRA was violated, and therefore are not being presented for a proper purpose.
The Court should require Plaintiffs and their counsel to show what legal and factual inguiry they
undertook to comply with Rule 11(b) before making the allegations in Paragraphs 52 and 53, and
to articulate the proper purpose for which these allegations were included in their Motion.

As required by Fed. R. Civ. P. 24(c), attached to this motion is a proposed Motion for
Sanctions. I leave 1o intervene is granted, the Motion for Sanctions which will be served on
Plaintiffs’ counsel under Fed. R. Civ. P. 5, but not filed for 21 days thereafter. See Fed. R. Civ,
P.11{e)2).

Pursuant to Local Rule 7.1(a)}3), undersigned counsel contacted counsel for Plaintiffs
and counsel for the United States, Assistant United States Attorney Dexter Lee reported that the
United States does not oppose the Motion to Intervene. Bradley Edwards, Esq., counsel for
Plaintiffs reported that they oppose the Motion to Intervene.

Respectfully submitted,

/s/ Bruce E. Reinhart
BRUCE E. REINHART,P.A.
Florida Bar # 10762

250 S, Australian Avenue, Suite 1400
West Palm Beach, Florida 33401

3
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion to Intervene or in the
Alternative for a Sua Sponte Rule 11 Order was served on all counsel of record by CM/ECF on
May 3, 2011.

/s/Bruce Reinhart
BRUCE REINHART

08-80736-CV-MARRA 000755
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ATTACHMENT TO MOTION

TO INTERVENE OR IN THE

ALTERNATIVE FOR A SUA
SPONTE RULE 11 ORDER
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA ‘

CASE NO, 08-80736-Civ-Marra/Johnson

JANE DOE #]1 AND JANE DOE #2,

Plaintiffs,

V.

UNITED STATES OF AMERICA,
Defendant.

BRUCE E. REINHART,

Intervenor

A4 ' ON FOR SANCTIONS

Comes now, Bruce E, Reinhart, intervenor and party in interest (hereinafter |
*Movant™), and moves this Honorable Court to impose sanctions under Federal Rule of I
Civil Procedure 11(b) and 28 U.S.C. 1927 based on intentional or reckless false, bad
fuith, vexatious factual and legal assertions made about Movant in Paragraphs 52 and 53
ufPIuinT.il"[‘s Motion for Finding of Violations of the Crime Victims’ Rights Act (the |
“Motion™) [DE 48].

BACKGROUND ‘

The instant cause of action involves claims by Plaintiffs that Defendant violated

the Crime Victims Rights Act (CVRA), 18 U.S.C, §3771, in its handling of a criminal

investigation of Jeffrey Epstein (“Epstein™) and others. The investigation ultimately

resulted in a non-prosecution agreeinent between the United States and Epstein. On

08-80736-CV-MARRA 000757
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Mearch 21, 2011, Plaintiffs filed their Motion.! Numbered paragraphs 1-50 of the Motion

are a chronological review of the background of the Epstein investigation, including the

interactions among the victims® counsel, counsel for Epstein, the Government and the
FBI. Paragraph 51 asserts that at all relevant times it was feasible for the Government to
provide certain notifications to Plaintiffs,

Without attempting to make any connection to the asserted violation of the
CVRA, Paragraphs 52 and 53 falsely allege that Movant violated Florida Bar rules and
Department of Justice regulations .b}' representing Epstein’s employees in civil litigation
after Movent retired from the United States Attorney's Office for the Southern District of
Florida (“Office™). They elso falsely allege that Movant, while still employed by the
Office engaged in improper conduct relating to Epstein. These allegetions are made in
bad faith, unreasonably, without reasonable inquiry into the law and facts, vexatiously, {
and for the improper purpose of gratuitously harassing Movant.

LEGAL STANDARDS

Federal Rule of Criminal Procedure 11

Federal Rule of Civil Procedure 11 states that a lawyer signing any pleading in
federal court is mﬁifyin g that:

[Tlto the best of the person's knowledge, information, and belief, formed
afier an inquiry reasonable under the circumstances:

{1) it is not being presented for any improper purpose, such as to harass,
cause unnecessary delay, or needlessly increase the cost of litigation;

{2) the claims, defenses, and other legal contentions are warranted by
existing law or by a nonfrivolous argument for extending, modifying, or
reversing existing law or for establishing new law;

' Movant was not served with a copy of the pleading. Movant first saw the
pleading on April 20, 2011,
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(3) the factual contentions have evidentiary support or, if specifically so

identified, will likely have evidentiary support after a reasonable

opportunity for further investigation or discovery,
Fed. R. Civ. P. 11(b). Rule 11 uses an objective standard. Kaplan | DaimlerChrysier,
A.G, 23] F.3d 1251, 1255 (11th Cir. 2003). The analysis is whether “a reasonable
attorney in like circumstances could believe that his actions were factually and legally
justified.” Id. (citing Riccard |} Prudential Ins. Co., 307 F.3d 1277, 1294 (11th Cir.
2002)). Violations of Rule 11 are punishable by monetary and non-monetary sanctions
against both the lawyer filing the pleading and the lawyer's client. Fed: R. Civ. P. 11(c).

JBUSC 51927

Title 28, United States Code, Section 1927 states:

Any attorney or other person admitted to conduct cases in any court of the

United States or any Territory thereof whe so multiplies the proceedings

in any case unreasonably and vexatiously may be required by the court to-

satisfy personally the excess costs, expense, and attorneys® fees reasonably
incurred because of such conduct,

To impose sanctions under § 1927, the Court must find that the attorney’s conduct is
* “'tantamount to bad faith."” Amlong & Amlong, 500 F.3d 1230, 1239 (11¥ Cir, 2007)
(quoting Avirgan I Aull, 932 F.2d 1572, 1582 (11th Cir. 1991)). “[T]he attorney must
knowingly or recklessly pursue a frivolous claim.” Jd at 1242. The finding of bad faith
does not twn on “the attoney’s subjective imtent, but on the attorney’s objective
conduct.” /d. at 1239, The standard is “whether, regardless of the attorney’s subjective
intentions, the conduct was unreasonable and vexatious when measured against an
objective standard.” Hudson || fnt'l Comp. Negotiations, Inc., 499 F.3d 1252, 1262 (11th

Cir. 2007).
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DISCUSSION

Paragraphs 52 and 33 contain inflammatory claims that are false. misleading, and
irrelevant to the relief sought in the Motion. See generally Declaration of Bruce E.
Reinhart {attached as Exhibit 1 and incorporated by reference). They ultimately allege,
“[Movant’s] representations [of Epstein’s employees] are in contravention of Justice
Department regulations and Florida bar rules. Sﬁch representations also give, at least, the
imp@per appearance that Reinhart may have attempted to curry [sic] with Epstein and
then reap his reward through favorable representation.”  Plaintiff’s Motion at §53. They
do not cite to any particular bar rule or regulation that they believe was violated. They do
ﬁm explain how the alleged conduct contributed to the Department of Justice’s zlleged
violation of the CVRA. Nor do they explain how the alleged conduct is imputable to the
Department of Justice, These Dmcfwisa slandefuus accusations against a non-party are
false. They were made in bad faith, without a factual inquiry reasonable undm_- the
circumstances, or elementary research into the legal basis for the allegations.

Paragraphs 52 and 53 omit the following true facts, which Plaintiffs should have
mvestigated before making their allegations: (1) Movant did not participate in any way in
the Office’s investigation of Epstein, (2) after leaving government empluﬁn:nt, Movant
did not represent Epstein before the Department of Justice, nor did Movant communicate
with the Department of Justice about Epstein, and (3) Movant did not use cmﬁdmtin]
information obtained during his Government employment to the detriment of the United
States. See Declaration of Bruce E. Reinhart at §§11-12, 17.

Rather than conducting the required inquiry, Plaintiffs simply make two

irresponsible and unsupported leaps. First, they incorrectly conclude that merely because

08-80736-CV-MARRA
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Movant worked in the Office at the time of the Epstein case, Movant must have been
involved in the internal decisionmaking at the Office about Epstein. Second, they

iﬁcﬂrmctly conclude that because Movant later represented Epstein’s employees in

private civil litigation, Movant must have used confidential Government information

improperly in his representation of Epstein’s employees, and for his own financial gain.

It is apparent that Plaintiffs cunductcd-nn faﬁtunl inguiry to substantiate their
accusations before making them. They never contacted Movant. On information and
belief, they did not speak to any current or former personnel from the Office or the FBI
who were familiar with the structure of the West Palm Beach Office or with Movant's
role (or lack thereof) in the Epstein mvestigation. Had they done so, they would have
learned that there were apprt_rximatcl;,r 20 Assistant United States Attorneys in the West
Palm Beach Office during the relevant time period. See Declaration of Bruce E. Reinhart
at §10. They would have learned that Movant was not assigned to the same section as the
prosecutor handling the Epstein matter. /d They would have learned that Movant had a
different chain of supervision from the prosecutor assigned to the Epstein matter, Jd.
They would have learned that Movant had no involvement in the Epsjain investigation,
See Declaration of Bruce E. Reinhart at §711-12.

Further, Plaintiffs did not conduct an adeguate inquiry into the applicable
Department of Justice regulations, As discussed below, to violate the relevant
regulations, a former employee must appear before, or communicate with, the
Department of Justice, about a particular matter in which the former employee
participated personally and substantially while employed at the Depertment of Justice.

See 5 CF.R. §2641.201(a). The Motion contains spproximately 50 paragraphs of a

08-80736-CV-MARRA
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detailed historical litany of the interactions among the parties to the Epstein matter. The
Motion does not allege that Movant participated at all, let alcm.e personally and 1
substantially, as a government employee in the Epstein investigation. The Motion does
not allege that that Movant sub&uquantl:r. appeared before, or communicated with, the
Department of Justice about Epstein. To the contrary, the Motion alleges only that, after
leaving the Office, Movant represented Epstein’s employees in [iﬁﬁﬂion with non- |
Governmental third parties. Had Plaintiffs conducted rudimentary research into the
applicable regulations, they would have known that eny allegation that Movent vielated
these regulations was frivolous.
Movarnt Did Not Violate Any Florida Bar Rule ' |
Relevant Florida Bar Rules
The potentially applicable Florida Bar rules are Rule 4-1.6(a) (Confidentiality of
Information), Rule 4-1.% (Conflict of Interest; Former Clients), and Rule 4-1.11 (Special
Conflicts of Interest for Former and Current Government Officers and Employees). For
purposes of these rules, the U.S. Department of Justice was Movant’s client during his
employment in the Office. Movant did not viulate'any of the bar rules.
Rule 4-1.6(g) states:
A lawyer shall not reveal information relating to representation of a client
except as stated in subdivisions (b), (c), and (d), unless the client gives
informed consent.

Rule 4-1.6 was not viclated because Movant did not know any confidential

information about the Epstzin matter, so none could be revealed. |

Rule 4-1.9 states: |
A lawyer who has formerly represented a client in a matter shall not
thereafter: A
6
08-80736-CV-MARRA 000762
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in which that person’s interests are materially adverse to the interests

of the former client unless the former client gives informed consent: or

(b) use information relating to the representation to the disadvantage of
the former client except as these rules would permit or require with
respect o a client or when the information has become generally

known; of,

(c) reveal information relating to the representation except as these rules
would permit or require with respect to a client.

Epstein matter.

Rule 4-1.11 states in pertinent parts:

(8) A lawyer who has formerly served as a public officer or employee of
the government:

(1) is subject to rule 4-1.9%(k); and

(2) shall not otherwise represent a client in connection with a
matter in which the lawyer participated personally and substantially as a
public officer or employee, unless the appropriate government agency
gives its informed consent, confirmed in writing, to the representation.

(c) A lawyer having informetion that the lawyer knows is confidential
government information about a person acquired when the lawyer was a

public officer or employee may not represent a private client whose

interests are adverse to that person in a matter in which the information
could be used to the material disadvantage of that person. As used in this
rule, the term "confidential government information" means information
that has been obtained under governmental authority and which, at the
time this rule is applied, the government is prohibited by law from
disclosing to the public or has a legal privilege not to disclose and which is
not otherwise available to the public.

(d) A lawyer currently serving as & public officer or employee:

(1) is subject to rules 4-1.7 and 4-1.9; and

08-80736-CV-MARRA
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(2) shall not:

(A) participate in a matter in which the lawyer participated
personally and substantially while in private practice or
nongovernmental employment, unless the appropriate govemment
agency gives its informed consent; or '

'
— P ————  — - —

(B) negotiate for private employment with any person who

i8 involved as a party or as attorney for a party in a matter in which

the lawyer is participating personally and substantially.
Rule 4-1.11(a) was.m::t violated because Movant did not participate personally and
substantially in the Epstein matter. Rule 4-1.11(c) was not violated because Movant did
not have any confidential Government information within the meaning of the rule, so he
did he use any confidential Governmient information about a third party to the detriment
of that third party. Rule 4-1.11(d) was not violated because Movant did not participate
personally and substantially in the Epstein matter,

Movant Did Not Violate Department of Justice Regulations

The Department of Justice regulation containing post-employment restrictions, 5

C.F.R. §2641.201, states in most pertinent part:

(2) Basic prohibition of 18 U.S.C. 207(a)(1). No former employes shall
knowingly, with the intent to influence, make any communication to or
appearance before an employee of the United States on behalf of any other
person in connection with a particular matter involving a specific party or
parties, in which he participated personally and substantially as an employee,

and in which the United States is e party or has a direct and substantial
interest. : |

(1) Participate: To “participate” means to take an action as an employee through
decision, approval, disapproval, recommendation, the rendering of advice,
investigation, or other such action, or to purposefully forbear in order to affect
the outcome of & matter , . . An employee does not participate in a matter

08-80736-CV-MARRA 000764
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merely because he had knnwladge of its existence or because it was pending
under his official responsibility.

Movant did not viclate 5 C.F.R. §2641.201 because he did not participate personally and
substantially in the Epstein matter as a Government employee. He did not appear before
':h-?'.r United States on behalf of Epstein after leaving Government employment. He did
not communicate with the United States on behelf of Epstein afler leaving Government
employment. He represented Epstein’s employees in civil cases in which the
Government was not a party.

It is r,lea:-frum the face of the regulations that Movant's representing Epstein’s
employees in civil matters not involving the Government did not violate §2641(a). In
fact, had Plaintiffs and their counsel properly investigated the facts and law, they would
have seen that §2641(a) would have permitted Movant to represent Epstein, himself,
openly against the Department of Jusﬁcﬁ. Movant did not. The allegation that Movant

violated Department of Justice regulations is frivolous.

2 A complete copy of this regulation is attached to this Motion as Exhibit 2.
9
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_ COMNCLUSION I
The allegati&ﬂs in Paragraph 52 and 53 of the Motion are false, made in bad ﬁim,
and made without sufficient inquiry into the law and facts. They are irrelevant to whether
the United States Attorney complied with the CVRA. Notably, the Motion does not
attempt to tie the allegations against Movant to the alleged violation of the CVRA. The
allegations are included gratuitously in the Motion solely to harass Movant in a forum '
where the accusations are not legally slanderous. The allegations are made without
reasonable pre-filing inquiry into the facts or Jaw. This Court should issue an Order to
Show Cause why senctions should not be imposed under Rule 11 or 28 U,S.C. §1927. |
Respectfully submitted,
[s/ Bruce E. Reinhart
BRUCE E. REINHART,P.A.
_Florida Bar # 10762

250 5. Australian Avenue, Suite 1400 {
West Palm Beach, Florida 33401

CERTIFICATE OF SERVICE !

I hereby certify that a true and correct copy of the foregoing Intervenor’s Motion
For Sanctions was served on all counsel of record by CM/ECF on 2011.

{s/Bruce Reinhart
BRUCE REINHAET

10
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DECLARATION OF BR . IART

I, Bruce E. Reinhart, make the following declaration pursuant to 28 U.S.C. §1746.

1. I am a licensed attorney in solo practice as Bruce E. Reinhart, P.A. My office

is located at 250 S. Australian Avenue, Suite 1400, West Palm Beach, Florida,
33401.

2. [ am & member in good standing of the bars of the states of Florida,

o — .

Pennsylvania, and New Jersey. I am also admitted to the practice in the
United States District Court for the Southern District of Florida, the U.S.
Court of Appeals for the Eleventh Circuit, the U.S. Supreme Court, and
several other federal courts.

3. I graduated from Princeton University in 1984 with a B.S.E. in civil
engmecrmgcum loude. 1 graduated from the University of Pennsylvania Law
School in 1987, cum laude. 1 also served as an Editor of the Uniwsity of
Pennsylvania Law School.

4, After graduating from law school, I served as judicial law clerk to the

Honorable Norma L. Shapiro, United States District Judge for the Eastern

District of Pennsylvania.

5. In 1988, I began working at ﬂl: Criminal Division of the United States
Department of Justice in Washingtﬂn, D.C., through the Attorney General’s
Honors Program, From 1988-1994, 1 worked in the Public Integrity Section
of the Criminal Division. While working there, I received t?i;(} Special
Achievement Awards for Meritorious Acts and Service from the

Department of Justice. 1
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6. While at the Public Integrity Section, I was involved in investigating and ' |
prosecuting people who violated federal conflict of interest and post-
employment statutes, [ attended multiple training conferences where federal

condlicts of interest laws and regulations were discussed,

7. From in or about July 1994 to on or about May 1, 1996, I served as Senior
Policy Advisor to the Undersecretary of the Treasury for Enforcement at the
United States Department of the Treasury, In that position, T helped the
Undersecretary, the Deputy Secretary, and the Secretary of the Treasury to
develop law enf{}mamem policies for U,S. Customs, ATF, Secret Service, and
IRS Criminal Investigations, I also acted as princ.ipa] staff liaison to the

Deputy Attorney General, the FBI and the other Department of Justice law

enforcement agencies. For my service, [ was awarded the Undersecretary for
Enforcement’s Award for Exceptional Service.

8. I am the former Vice Chair of the Palm Beach County Bar's Professionalism
Committee. I am the former President of the Palm Beach County Chapter of
the Federel Bar Association, I ci.lmnﬂy serve as an Ethics Commissioner on
the Palm Beach County Commission on Ethics.

9, From May 1, 1996 to January 1, 2008, I served as an Assistant United States
Attorney in the Southem District of Florida, assigned to the West Palm Beach
office. From in or about July 1998 to in or about Qttubﬂ' 2002, T was a
Supervisory Assistant United States Attorney. From October 2002 to January . ‘
2008, T was a non-supervisory Assistant United States Attorney handling my

own docket of cases.
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At all relevant times, the Office had approximately 20 ;assiswm U.S.
Attomeys assigned to the West Palm Beach location. The prosecutor assigned
to the Epstein case, _ and 1 were assipned to different
sections within the Office. We reported to different supervisors.

I did not participate in any way in the Office’s investigation of Epstein, I was
not involved in any of the Office’s decisionmaking with regard to the Epstein
matter,

[ never learned any confidential, non-public information about the Epstein
matler,

In late December 2007, [ had an “exit meeting” wiﬂ- the Office’s
ethics officer. As part of that meeting, -reviewr:d with me the
Department of Justice's post-employment restrictions. Based on our
conversation, it was my understanding that I could work on any matter so long
as I had not participﬁﬁd in it personally and substantially as a Government
employee. I also und_erstmd that T could not use non-public Government
information for any purpose.

After upemnﬁ my private practice on January 2, 2008, I was retained to
represent _ for purposes of civil ;ieposiliuns in causes of action to
which the United States was not a party. At a later time, 1 was refained to
represent several other members of Mr. Epstein’s staff in thf:i-r civil
depositions.

After laaﬁng the Office, I did not participate in any of the negotiations over

Mr. Epstein’s non-prosecution agreement.
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16,  After leaving the Office, I did not communicate with the Office, in person or
in writing, about any matters relating to possible criminal charges against Mr.,
Epstein,

17. Because | did not have any, [ did not share non-public confidential
information about the Epstein investigation with any of Epstein’s attorneys.

.13. Prior to the filing of Plaintiff’s Motion for Finding of Violations of the Crime
Victims' Rights Act, neither Mr, Edwards, nor Judge Cassell, nor anyone on
their behalf contacted me to determine if the allegations in Paragraphs 52 and |
53 of that Motion were true.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on May 3, 2011.

e

"Brace E. Reinhart
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§ 2641.201 Permanent restriction on any former employee's..., § C.F.R. § 2641.201

Code of Federel Regulations

Title 5. Admirnistrative Personnel

Chapter XV1. Office of Government Ethjes

Subchapter B. Government Ethics

Part 2641. Post-Employment Conflict of Interest Restrictions (Refs & Annos)
Subpart B. Probibitons

5CF.ER § 2641201

§ 2641.201 Permanent restricion on any former employee's representations to United States
concerning particular matter in which the employee participated personally and substantially.

Effective: July 25, 2008
Curreniness

(1) Bagic prohbition of 18 U.S.C. 207(a)(1). No former employes shall knowngly, with the intent to influence, make any
comerunication to or appesrance before an employee of the United States on behalf of any other person in connection with a
particular matter involving a specific party or parties, in which he participated personally and substantially as an employes, and
in which the United States is 2 perty or has a direct snd substantial interest

(b) Exceptions and waivers, The prohibition of |8 U.8.C, 207(g)(1) does not apply 1o a former employee who is:
{1} Acting on behalf of the United States. See § 2641.300(a).
(7} Acting as an elected State or local government official. See § 2641.301(b),
{3) Communicating scientific or technological information pursuant to procedures or certification. See § 2641.301(e).

(4) Testifying under cath. See § 2641.301 (f). (Note that this exception from § 2641.201 is generally not available for expert
testimony. See § 2641,301(f){2).)

(5) Acting on behalf of an international organization pursuant to n waiver. See § 2641.301(h).
(6) Acting a8 an employee of a Government-owned, coniractor-coperatsd entity pursuant to a waiver. See § 2641.301(1).

(c) Commencemertand lenpth of restriction. 18 UL.S.C. 207(z)}{1) is & permenent r2striction that commences upon an employee's
termination from Covernment service. The restriction lasts for the life of the particular matter involving specific partiss in
which the erployee participated personally and substantially.

{d) Commurication or appeamnoe—

(1) Communication. A former employee makes o communication when he imparts or transmits information of any kind,
including facts, opinions, ideas, questions or direction, to en employee of the United States, whether crally, in written
correspondence, by electronic media, or by sny other means. This includes only those communications with respect to
which the foaner employee intends that the information conveyed will be attributed to himsel, although it is not necessary
that any employee of the United States sctually recognize the former employee as the source of the information.

(2) Appearance. A former employee wiakes an appearance when he s physically present before an employee of the United
Stales, in cither a formal or inforial setting, Although an appearance also may be accompanied by certain communications,
&n appearance need not invelve any commurication by the former employee.

Westigwiedt ® 2011 Thomson Reuters. Mo claim to orginal U.5. Government YWorks, 1
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§ 2641.201 Parmanent restriction en any former employee’s..., 5 C.F.R. § 2641.201

(3) Behind-the-scenes assistance. Nothing in this section prohibits a former employee from providing assistancs to another
person, provided that the assistance does not involve a commumication to or an appsarance before an employee of the i
United States.
Example 1 to peragreph {d) A former employee of the Federal Bureau of Investigation makes a brief telephone call to a.
colleague in her former ofTice conceming an ongoing investipation, She hag made a communication. If she personally attends
an informal meeting with agency personnel conceming the matter, she will have made an eppearance,

Example 2 to paregraph (d): A former employes of the National Endowment for the Humanities (NEE) accompanies other
repregentatives of an NEH grantee to a meeting with the agency. Even if the former employee does not say anything at the
meeting, be has made an appearance (although that appearance may or may not have been made with the intent to influence,
depending on the circumarances).

Example 3 to paragraph (d): A Government employee administered & particular contract for agricultural research with Q
Company, Upon termination of her Government employmest, she is hired by Q Company. She works on the matter covered by
the contract, but has no direct contact with the Government. At the request of a company vice president, she prepares a paper
describing the persons at her former agency whe should be contacted and what should be said to them in an effort to increass
the scope of funding of the contract and to resolve favorably a dispute over a contract clause, She may do s0.

s . . S A —— — — = —

Example 4 to paragraph {d): A former employee of the National Institutes of Health (MIH) prepares an spplication for an NI
research grant on behalf of her aniversity emaployer. The application is signed and submitted by another university officer, but it
lists the former employes as the principal investigator who will be responsible for the substantive work under the grant. She has
not made 4 communication. She also may sign an essurance to the agency that she will be personally responsible for the direction i
and corduct of the research under the grani, pursoant to § 2641.201()(2)(iv). Moreaver, she may personally communicate
scientific or technological information to NIH concemning the application, provided that she does so under circumstances
indicating ne intent to influence the Government pursuant to § 2641.201(e)(2) or she makes the communication in accordance
with the excaption for scientific or technological information in § 2641.301(s).

Exsimple 5 to paragraph (d): A former employee established & small government relations firm with a highly specialized practice
in certain environments! compliance issues. She prepared & report for one of her clients, which she knew would be presented
to her former agency by the client. The report is not signed by the former employes, but the document does bear the name
of her firm. The former employee expects that it is commonly known throughout the industry and the agency that she is the
author of the report. If'the report were submitied to the agency, the former employee would be making a communication and not
merely confining herself to behind-the-scenes nssistance, because the circumstances indicate that she intended the information
to be attributed to herself.

{=) Wilth the intent to influence— -

(1) Basic concept. The prohibition applies oaly to communications or sppearances made by a former Government employes
with the intent to influence the United Staies. A communication or eppesrance is made with the intent to influence when
made for the purpose of

(i) Secking = Goverrunent ruling, benefit, approval, or other discretionary Govemnmert action; or

{ii) ﬁffectingh::iummw action in connection with an issue or aspect of a matter which involves an appreciable &lement
of actual or potential dispute ot controversy.
Example 1 to puegraph (e)(1): A former employee of the Administration or Children and Families (ACF) signs & grant
application and submits it to ACF on behalfof a nonprofit organization for which she now works. She has made a communication
with the intent to influeace en employee of the United States because her communication was made for the purpose of seeking
o Govemment benefit,

Westlawdlex @ 2011 Thomson Recters. Mo chaim to origing! U8, Govermment Works, 2
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Example 2 to paragraph (e){1): A former Government employes calls sn agency official to complain about the suditing methods '
being used by the agency in connection with en audit of & Government contractor for which the former employes serves as ]
i consultant. The former smployes has mads a communication with the inteat to influence because his call was made for the

purpose of seeking Government action in connection with an issue involving an appreciable element of dispite.

{2} Intent to influence not present. Certzin communications to and appearances before employees of the United States are
not made with the intent (o infloence, within the meaning of paragraph (e){1) of this section, including, but not Hmited to,
communications end appearances mads solely for the purpose of:

(1) Making a routine request not involving & potential controversy, such as a request for publicly evailable documents or
an inquiry as to the stalus of & matler;

(ii) Making factual staternents or asking facial questions in a context that involves neither an eppreciable elament of
dispute nor an effort to seek divcretionsry Govemment action, such as conveying Tachal information regarding matters
that are not potentially controversial during the regular course of performing a contract;

(jif) Signing and filing the tax retum of another person as preparer;

(iv) Signing an assurance that one will be responsible as prineipal investigator for the direction and conduet of research
under a Federal grant (see example 4 to paragraph (d) of this section);

Filing & Securities and Exchange Commission (SEC) Form or simi sclosure forms required by the SEC;
ion (S8EC) Form 10-K or similar discl fio ired by the SEC

(vi) Making a communication, at the initialion of the Qovernment, concerning work performed or to be performed undera
Clovernment contract or grant, during & routine Government site vislt to premises owned or sccupied by a person other than
the United States where the work is performed or would be performed, in the ordinary course of evaluation, administration,
or performance of an actual or proposed contract or grant; or

{wii) Purely social contacts (see example 4 to parsgraph (f) of this sectian).
Example | to paragraph (€)(2): A former Government employee calls an agency to ask for the date of a scheduled public hearing
on her client's license application. This is a routine request not involving a potential controversy and is not mede with the intent
to influence,

Example 2 to paregraph (£)(2): In the previous example, the agency's hesring calendar is quite full, as the agancy has a significant -
backlog of license applications. The former employes calls a former colleague at the agency to ask if the hearing date for her
alient could be moved up on the schedule, so that her client can move forward with its business plans more quickly, This is &
communication mada with the intsat to infleence.

Example 3 to paragraph (€){2): A former employes of the Department of Defense (DODY) now works for & firm that hes a DOD
contract to produce an operator’s manual for a radar device used by DOD., In the comse of developing a chapter about certai
technical features of the device, the former employee asks a DOD official certain factual questions about the device and its
properiies, The discussion does rot concern any matter that is known to invelve a potentiel controversy between the agency
and the coniractor. The former employes has not mads a communication with the intent to influence.

Example 4 to paragraph (e)(2): A formar medical officer of the Food and Drug Administration (FDA) sends a letter to the
agency in which hs sets out certsin data from safety and cfficacy tesis on 2 new drog for which his mrp]qnﬁ, ABC Drug Co.,
is seeling FDA approval. BEven if the letter is confined to arguably “factual” matters, such as syncpses of data from clinical
trinls, the communication is made for the purpose of obteining & discrotionary Government action, i.e., approval of a new drug.
Therefors, this is a conmmunication made with the intent o influence.

Example 5 to paragraph (e)(2): A former Government employee now works for @ management consulting firm, which has a
Government contract to produce & study on the efficiency of cortain agency operations. Among other things, the confract calls
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fior the contractor to develop a range ol altemnative options for potential restracturing of certain internal Government procedures.
The former employee would like to mest with ageney representatives to present a tentstive list of options developed by the
contractor. She may not do so. There is a potential for controversy between the Government and the contractor concerning the
extent and adequecy of any options presented, and, moreover, the contractor may have ils own interest in emphasizing certain
options as opposed o others because some options may be more difficult and expensive for the contractor to develop fully
than others.

Example 6 o paragraph (e}(2): A former employes of the Internal Revenve Service (IRS) prepares his client’s tax retum, signs
it 28 preparer, and mails it to the [RS. He has not made & commuynication with the intent 10 influence. In the event that any
controversy should arise concerning the return, the former employee mey not represent thes client in the proceeding, although
he may answer direct factual questions about the records ke used to compile figares for the return, provided that he doss not
atgus any theories or positions to justify the use of ore figure rather than another.

Example 7 to paragraph (e}(2): An agency official visits the premises of a prospective contractor to evaluate the testing procedure
being proposed by the contrector for a research contrect on which it has bid. A former employee of the ageney, now employed
by the contractor, is the person most familiar with the technical aspeots of the proposed testing procedure. The agency official
agks the former employee about certain technical features of the equipment used in connection with the testing procedurs, The
former employee may provide factual information thet is responsive to the questions posed by the apency official, as such
information is requested by the Covernment under sircumetances for its convenienee in reviewing the bid, However, the former
employee may not argue for the sppropristeness of the proposed testing procedure or otherwise advocate any position on behalf
of the contrector.

{3} Chenge in circomstances. If, at any time during the course of a communication or appearence otherwise permissible
under paragraph (2)(2) of this section, it becomes apparent that circumstances have changed which would indicate that
any further communicetion or appearance would be made with ELc intent to influence, the former employee must refenin
from such further communication or appearance,

Examgle | to puragraph (e}(3): A former Government empleyes accompanies another employse of & contractor to a routine
meeting with agency officials to deliver technical data called for under a Government contract. During the course of the mesting,
anunexpected dispute grises concerning certzin tems of the contract, The former employes may not participate in any discussion
of this issue. Morsover, if the cirsumstances clearly indicate that even her continued presence during this discuasion would be
gn #ppesrance made with the intent to influence, she should excuse hersalf from the mesting,

{4) Mere physical presence intended to influence. Under some circumstances, a former employee's mere physical presence,
without any commumication by the employee concerning eny materiel issue or otherwise, may constitute an appearence
with the intent to influsnce an employes of the United States. Relavant considerations include such factors as whether:

{i) The former emplayes has been given actual or appasent eutharity to make any decisions, commitments, or substantivs
arguments in the cowrse of the appearance;

(it} The Govemment employee before whom the appearance is made hes substantive responsibility for the marer and doss
not simply perform ministerial functions, such &s the acceptance of paperwork;

(iii} The former employes's presence is relatively prominent;
{iv} The former employee is paid for making the appearance;

[l} It is anticipated that others present at the masting will make refersncs to the views or past or present work of the
former smployee;

(vi) Circamnstaness do not indicate that the former employes is present merely for informational purposes, for example,
merely 1o listen and record information for later nse;
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(vii} The former employss has entered & formal appearance in connection with a legal procesding at which heis present; and

(viii) The appearance is before former subordinates or others in the same chain of command as the former employee.
Example | to paragraph (2)(4): A former Regional Administrator of the Occupational Safety and Health Administration (OSHA)
becomes a consuliant for a company being investigated for possible enforcement action by the regional OSHA office. She is
hired by the company to coordinate and guide its response to the OSHA fvestigation. She accompanies company officers fo
an informal meeting with OSHA, which is held for the purpose of airing the company's explanation of certain findings in an
adverss inspection report, The former employes is introduced st the meeting as the compeny's complience and governmental
affairs adviser, but she does not make any statements during the mesting concemning the investigation, She is paid a fee for
attending this meeting. She has made an appearance with the intznt to influence.

Example 2 to paragraph (¢){4): A former employee of an agsncy now works for a manufacturer that seeks agency approval fora
new product. The agency convenes a public advisory committes meeting for the purpose of receiving expert advice concerning
the product. Representatives of the manufacturer will make an extended presentation of the dats supporting the application for
approval, and a special table has been reserved for them in the meeting room for this purpose. The farmer employee does not
perticipate in the manufactursr's presentation to the advisory commities and does not even sitin the section designated for the
manufacturer. Rather, he sits in the back of the room in a large area reserved for the public and the media. The manufacturer's
speakers make no reference to the involvement or views of the former employes with respect to the matter. Even though the
formar employee may be recognized in the avdience by certain agency employees, he has not made an appsarance with the
inteni to influence because his presence s relatively inconspicuous and there is little to identify him with the manufacturer or
the advocacy of its representatives at the mesting.

(f} To or before en employee of the United States—

{1} Employee of the United States. For purposes of this paragraph, an “smployee of the United States” means the President,
the Viee President, and any current Federal employes (including an individual appainted as an employee or detailed to the
Federal Government under the Intergovernmenteal Pessormel Act (5 U.5.C. 3371-3376)) who is detailed to or employed

by 2ny:

(i) Ageney (incloding a Govermment corporation];

(i) Independent agency in the executive, legislative, or judicial branch;
(iif) Federal court; or

{v) Court-martial.

{2} To er before. Except a5 provided in paragraph (f)(3) of this section, s communication “to” or appearance “befere” an
employes of the United States 13 one!

(i) Directed to and received by en entity specifisd in paragraphs {(f)(1)(i) through (f}{1}{iv) of this section even though
not addrzssed to & particular employee, e.g., &8 when a former employee mails comespondence to an egency but not to
any named smployes; or

(ii) Directed to snd received by an employee in his capacity as an employze of an entity specified in parngraphs (f)(1)
(i) through (f{1)iv) of this section, e.g., as when a former employee directs remarks to an employee representing the
United States a5 a party or interveaor in & Federal or non-Federal judicial proceeding. A former employes does not direct
his communication or appearance to a bystander who memly happens to overhear the communication or witness the
appearance. :

{3) Public conmentary.
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(1) A former employes who addresses 2 public gathering or a conference, seminar, or similar forum as & spesker or panel
participant will not be considered to be making a prohibited communication or sppearance if the forum:

{4} Is not sponsored or co-sponsored by an entity specified in paragraphs ()1 )(i) through ({1 3(iv) of this section;
({B) Is attendzd by 2 larga number of people; and
{C) A significant proportion of those mding'm not employees of the United States.

(i} In the circumstances described in paragraph (f(3)(1) of this section, a former employee may engage in exchanges with
any other speaker or with any member of the sudience.

{iii) A former employee also may permit the broadeast or publication of a commentary provided that it is broadcast or
appears in & newspaper, perodical, or similar widely available publication.
Example 1 o parsgraph (f): A Federal Trade Commission (FTC) emplovee participated in the FTC's decision to initiate an
enforcement proceeding against a particular company. After terminating Governiment service, the former employee is hired
by the company 1o lobby key Members of Congress concemning the necessity of the proceeding. He may contact Members of
Congress or their staff since a communication to or appearance before such persons is not made to or before an “emploves of
the United States™ as that tenn is d=fined in parageaph (1) of this section.

Example 2 to paragraph (f): In the previous example, the former I'TC employes amanges to meet with a Congressional staff
member to discuss the necessity of the proceeding. A current FTC employee is invited by the staff member to sttend and is
authorized by the FTC to do so in order to present the agency’s visws. The former empioyee may not argee his new employer's
position at that meeting since bis ayguments would vnavoidsbly be dirscted to the FTC employee in his capacity as an employes
of the FTC.,

Example 3 to pamgraph (f): The Department of State grented a waiver pursuant to 18 U.S.C. 208(b)}(1) to permit one of its
employees to serve in his official capacity on the Board of Directors of a private association. The employee participates in s
Board meeting to discuss what position the association shozld take concerning the award of a recent contract by the Department
of Energy (DOE). When a fooner DOE employes addresses the Board to ergue that the associstion should object to the award
of the contract, she is directing ber communication to a Department of State employee in his capacity as an employes of the
Department of State,

Example 4 to paragraph (f): A Federal Communications Commission (FCC) employee participated in a procseding to review
the renewal of a license for a televizion stetion, After terminating Government service, he is hired by the company that holds
the license, At a cocktall party, the former employee meets his former supervisor who is still employed by the FCC and begins
to discuss the specifics of the license renewal case with him. The former employee is directing his communication to an FOC
emploves in his capacity as an employes of the FCC, Morsover, &g the conversation concerns the licenss renewal matter, it is
not & purely social contact and satisfies the slement of the intent to influence the Government within the msaning of parsgraph
(e} of this section.

Example § to parsgraph (f): A Federal Trade Commission economist participated In her ageney's review of a proposed merger
betwesn two companies, After terminating Government service, she goes to work for a trade sssociation that is mterested in
the proposed merger. She would like to speak about the propoesed merger at a conference sponsored by the trade association,
The conference is attended by 100 individuels, 50 of whom are employees ol entities specified in peragraphs (0(1)i) through
{£)(1)(iv) of this section. The former employee may speak ut the conference and may engage in a discussion of the merits of the
proposed merger i1 responss to a guestion posed by & Department of Justics employes in attendance.

Example 6 to paragraph (f): The former employes in the previous example may, on behalf of her employer, write and permit
publication of an op-ed plece in & metropolitan newspaper in support of a particular resolution of the merger proposal.
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Example 7 to paragraph (f): ABC Company has a contract with the. Department of Energy which requires that contractor
personnel work closely with agency employees in adjoining offices and work stations in the same building, After leaving the '
Department, & fonner employes goes 1o work {or another corporation that has an interest in performing certain work related to
the same comiract, and he emenges a4 meeting with ceriain ABC employess at the building where he previously worked on the
project. At the mesting, he asks the ABC employees o mention the interest of hig new employer to the project supervisor, who
is an agency amployes. Moreover, he tells the ABC employees that they can say that he was the source of this mformation, The
ABC employees in tum convey this information to the project supervisor. The former employee has made a communication to
an employee of the Department of Energy. His communication i3 direeted to sn ageney employee because he intended that the
information be conveyed to an agency employee with the intent that it be attributed 1o himself, and the circumstances indieate
such a close working relationship betwesn contractor personnel and agency employees that it was likely that the information
conveyed to contractor personnel would be received by the agency.

(g} On behalf of any other person—
(1) On behalf of

(i) A former employee makes 8 communication or appearance on behalf of another person if the former employee is acting
as the other person's agent or aftorney or ift i

{A) The former uﬁplw:u is acting with the consent of the other person, whether express or implied; and I

(B) The former employee is acting subject to some degree of control or direction by the other person in relstion to
the communication or eppearance. i

(1) A former employee does not act on behalf of another merely because his communication or appearance is consistent |
with the interests of fhe ather person, 15 in support of the other person, or may cawse the other person to derive a benefit |
ag a consequence of the former employes's activity.

{(2) Any other persan, The term “person™ is defined in § 2641, 104, For purposes of this peragraph, the tenm excludss the |
_ former employes himszlf or any sole proprictorship owned by the former employes, :
Example | to paragraph (g An employee of the Burcau of Land Management (BLM) participated in the decision to grant & |
private company the right to explore for minerals on certain Federal lands. Afier retiring frem Federal service to pursue her
hobbies, the former emplovee becomes concerned that BLM is misinterpreting a particular provision of the leage. The former
employee miy contRot & current BLM employee on her own behalf in order to argue that her interpretation is correct,

Example 2 to paragreph (g): The former BLM employee from the previous example later joins an environmental mgun:'zuiiun I
as an uncompensated volunizer, The leadership of the organization sutherizes the former employee to engage in any activity !
that she belisves will advance the interests of the orgenization. She makes & communication on behalf of the organization [
when, purseant to this authority, she writes to BLM oo the organizations letterhead in order (o present an additional

argement concerning the interpretation of the lease provision, Although the organization did not direct her to s=nd the specific |
communication to BLM, the circomastances establish that she imade the communication with the consent of the orgenization and i
subject to a degres of control or direction by the organization. |

Example 3 to paragraph {g): An employee of the Administration for Children and Families wrote the statement of work for 2
cooperative agreement to be issued to study altemative workplace amangements, After l.l:r'mh:al"ing Government service, the
former employee joins a nonprofit group formed to promote family togetherness. He is asked by his former agency to aftend &
mesting in order to offer his recommendations conceming the ranking of the grant applications he had reviewed while still 2
Government employee. The mansgement of the nonprofit group agrees to permit him to take leave to attend the meeting in order
to present his personal views conceming the ranking of the sapplications, Although the former employes is a salaried employes
of the non-profit grovp and his recornmendations may be consistent with the group's interests, the circumstances esiablish that
he did not make the communication subject to the control of the group.

Vestlawhed € 2011 Thomsen Reuters. Mo claim to original U.S, Government Waorls, 7

08-80736-CV-MARRA 000779 !

EFTA00230603



Case 9:08-cv-80736-KAM Document 79-1 Eg}erm on FLSD Docket 05/03/2011 Page 25 of

§ 2641.201 Parmanent restriction on any former employee's..., 5 C.F.R. § 2641.201

Example 4 to paragraph (g): An Assistant Secretary of Defense participated in a mesting at which a defense confractor pressed
Department of Defense (DOD) officials to continue fanding the contractor's sole source contract to develop the prototype of a
gpecialized robat. After terminating Government service, the former Assistant Secretary approachos the contractor and suggests
that she can convince her former DOD colleagues to pursve development of the prototype robot. The confractor agress that the
former Assistant Secretary’s proposed effortz could be useful and asks her to set up a meeting with key DOD officials for the
following week, Although the former Aszistunt Secretary is not an employee of the contractor, the circumstances establish that
she is acting subject ko soine degree of control or direction by the contractor.

e 5

(h) Particular matter involving a specific party or parties=-

{1} Basic concept. The prohibition applies only to communications or appearances made in connection with & “particular
matter involving a specific party or parties.” Although the statate defines ®particular matter™ broadly to include
*amy investigation, application, request for a ruling or determination, rulemaking, contract, controversy, claim, charge,
acousation, arrest, or judicial or other proceeding,” 18 U.8.C. 207(1)(3), only those particular matters that involve & specific
perty or parties fall within the prohibition of section 207(2)(1). Such a matter typically invelves a specific procesding .
affecting the legal rights of the parties or an isolatable transaction or related set of tansactions between identifisd partics, :
such as a specific contract, grant, license, product approval application, enforcement sction, adminisirative adjudication,
ar court case !

Example 1 to paragraph (h){(1): An employee of the Department of Housing and Urban Development approved a specific city's
application for Federal assistance for a renewal project. After leaving Govemment service, she may nof represent the city
in relation to that epplication as it is & particular matter mvolving specific parties in which she participated personally and
substantially as & Government employee.

Example 2 to paragraph (h){1): An attorney in the Department of Justice drsfted provisions of a civil complaint that is filed in
Federal court alleging violations of certain environmental laws by ABC Company, The attorney may not subsequenlly represent |
ABC hefore the Government in connection with the lawsuit, which is a particalar matter invelving specific parties. '

(2) Matters of generul applicability not covered. Legislation or rulemaking of general applicability and the formulation |

of general polizies, standards or objectives, or other matters of general applicability are not particular matters involving | |
specific parties. International agreements, such as treaties and trade agreements, must be evaluated in light of all relevant { |
circumstances to datermine whether they should be considered particular matters involving specific purties; relevant '
considerations include such factors as whether the agreement focuses on a specific property or territory, a specific claim,

or addresses a large number of diverse issues or economic interests.

Exemple 1 1o paragraph (R)}2): A former employee of the Mine Safety and Health Administration (MSHA) participatad
personally and substantially in the development of a regulation establishing certain new occupationel health and safety standards
for mine workers. Because the regulation applies to the entire mining industry, it is a purtioular matter of general applicabiliry,
not a matter involving specific parties, and the former employee would not be prohibited from meking post-employment
representations to the Government in connzction with this regulation.

Example 2 to paragreph (h)(2): The former employee in the previous example also assisted MSHA in its defense of a lawsuit
braught by a trade association challenging the same regulation. This lawsuit is o pariicalar matter involving specific parties,
and the former MSHA employee would be prohibited from representing the trade association or anyone clse in coonection
with the case,

—

Example 3 to paragraph (h)(2): An employee of the National Science Foundation formulated policies for a grant program for
orgamizations netionwide to produce science education programs targeting elementary school age children. She is not prohibited
from later representing a specific organization in connection with its application for assistance under the program.
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Exsmple 4 to paragraph (B2} An employee in the legislative affsirs office of the Department of Homeland Security
(DHS) drafted official comments submitted to Congress with respect 1o a pending immigration reform bill. After leaving
the Government, he contgcts DHS on behalf of & private orgenization seeking to influsnce the Administration to insist on
certain amendments to the bill. This is not prohibited. Generally, legislation is not a particular matter involving specific parties.
However, if the same employee had participated as & DHS employee in formulating the agency's position on proposed private
relief legislation granting citizenship (o a specific individual, this matter would involve specific parties, and the emplaoyee would
be prohibited from later making representational contscts in connection with this matter.

Example 5 to paragraph (h2)%: An employee of the Food and Drug Administration (FDA) drafted a proposed rule vequiring
all marufacturers of a particular type of medical device to obtzin pre-markst epproval for their products. It was known at the
time that only three or four manofacturers cumrently were marketing or developing such products, However, thers was nothing
to preclude other manofacturers fom entering the market in the future. Moroover, the regulation on its face was not [imited in
application to those companies already known to be involved with this type of produot at the time of promulgation. Becanse
the proposed rule would apply to an open-ended class of manufacturers, not just specifically identifisd companies, it would not
be & particuler matter involving specific parties. After leaving Government, the former FDA employee would not be prohibited
from representing & manufhcturer in connection with the final rale or the application of the rulz in any specific case.

Example 6 o paragraph (h)(2): A former agency attomey participated in drafting a standard form contract and certain standard
terms and clenses for use in all future contracts. The adoption of a standard form and language for all contracts is & maiter of
general applicability, not & particular matier involving specific parties. Therefore, the atorney would not be prohibited from
representing another person in a dispute involving the application of one of the standard terms or clauses in a specific contract
in which he did not participate as a Government employee.

Example 7 to paragraph (h)}{2}: An employee of the Department of State participated in the development of the Tnited States’
position with respect to a proposed treaty with a foreign government concemning transfer of ownership with respect to a parcel
of real property and certain operations there. After termineting Government employment, this individual seeks to represent the
foreign govemment before the Department with respect to certain issues arising in the final stage of the treaty negotiations,
This bilateral treaty is & particnlar maiter mvolving specific perties, and the former employee had participated personally and
substartially in this matter, Note also that certain amployees may be subject to additional reatrictions with respect to trade and
treaty negoliations of representation of a foreign entity, pursuant to IEU.S:C, 207(b) and (f).

Example 8 to paragraph (h)(2): The employee in the previous example pariicipated for the Department in negotiations with
respect to s multilateral trade agreement conceming teriffs and other trade practices in regard fo various industries in 50
countries. The proposed agreement would provide veriows stages of implementation, with benchmarks for certain legislative
enectments by signatory countries. These negotiations do not concern a particular mattsr involving specific parties. Even though
the former employee would not be prohibited under section 207(a)( 1) from representing another person in connection with this
mattzr, she must comply with any applicable restrictions in 18 U.S.C. 207(0) and (f).

{3) Specific parties at all relevant imes. The particular matter must involve specific parties both at the time the individual
participated as 2 Government employes and at the time the former employee makes the communication or appearance,
although the parties nesd not be identical at both times.

Example 1 to paragraph (h}{(3): An employes of the Depariment of Defense (DOD) performed certain feasibility studies and
ather basic conoeptusl work for a possible innovation to & missile system. At the time she was involved in the matter, DOD
had not identified any prospactive contractoes who might perform the work on the project. After she left Government, DOD
issued a request for proposals to construct the new system, and she now seeks to represent ane of the bidders in connsction
with this procurement. She may do so. Even though the procurement is a particular matter involving specific parties at the
time of her proposad representation, no parties fo the mattsr had been identified at the time she participated in the project as
a Government employes,
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Example 2 to paragraph (h)(3): A former employse in an agency inspector general's office conducted the first investigation of
its kind concerning & particular fraudulent accounting practice by a grantee. This investigation resulied in a signilicant monelary
recovery for the Govemment, a5 well as & settlement agreement in which the grantee agreed to use only certain specified
accounting methods in the future. As & result of this case, the agency decided to jssue & proposed rule expressly prokibiting
the fraudulent accounting practice and requiring all grantees to vse the same accounting methods thar had beer developed
in connection with the settlement agreement. The former smployee may represent a group of grantees submitting comments
critical of the proposed regulation. Although the proposed regulation in some respects evolved from the earlier fraud case,
which ¢id involve specific partics, the subsequent rzlemaking proceeding does not involve specific parties.

{4) Preliminary or informal stages in & matter. When a particular matter invelving specific parties begins depends on
the facts. A particular matter may involve specific parties prior to any formal action or filings by the agency or other
partics. Much of the work with respect to a particular matter is accomplished before the matier reaches its final stags,
and preliminary or informal action is covered by the prohibition, provided that specific pariies to the matter actually have
been identified. With matters such as grants, contracts, and other agreements, ordinarily specific parties are (irst identified
when initial proposals or indications of interest, such as responses to requests for proposals (BFF) or earlier expressions
of intersst, are received by the Government; in wnusval circumstances, however, such as a sole source procurement or
when thers are sufficient indicia that the Government has explicitly identified & specific party in an otherwise ordinary
prospective grant, contract, or agreament, specific parties may be identified even prior to the veceipt of & proposal or
expression of micrest.

Example | to paragraph (h)4): A Government employee participated in internal agency deliberations concerning the merits of
taking enforcement action against a company for certein trade practices. He left the Government before any charges were filed
against the compeny. He has participated in a particular matter involving specific parties and may not represent another person
in canneclion with the ensuing administrative or judicial proceedings against the company,

Example 2 to paragraph (h)4): A former special Govemment employee (SGE) of the Agency for Health Care Policy and
Research served, before leaving the agency, on & “peer review” committee that made a recommendation to the agency
concerning the technical merits of a specific grant proposal submitted by & university, The commitiee’s recommendations are
nonbinding and constitute only the first of several levels of review within the agency, Nevertheless, the SGE participated ina
particular matter involving specific parties and may not represent the university in subsequent efforts to obtain the same grant,

Example 3 to peragraph (h}4): Prior to filing & product spproval application with a regulstory egency, & company sought
guidance from the agency. The company provided specific information conceming the product, including its compogition and
intended uses, safety and efficacy data, and the results end designs of prior studies on the product. After a series of meztings,
the agency advised the company concsrning the design of additional studies that it should perform in order to address those
jusues that the agency still belicved were unresoived. Even though no formal application had been filed, this was a particular
matter involving specific parties. The ageacy guidance was safficieatly specific, and it was clearly intended to address the
substarce of a prospective application and to guide the prospective applicant in proparing an application that would meet
approval requirements. An agency employee who was substantially involved in developing this guidance could not lesve the
Government and represent the company when it submits its formal product approvel application.

Example 4 to peragraph (h){(4): A Government scientist participated in preliminary, internal deliberations about her
apency’s need for additional laboratory facilities. After she terminated Government service, the General Services
Administration issued a request for proposals (RFYP) seeking private architectural services to design the new laboratory
space for the ageney. The former employee may represent an erchitectural firm in connection with its response to the
RFP, During the preliminary stage in which the former employee participated, no specific architectural firms had beea
identified for the proposed work.

Example 5 to paragraph (W){4): In the previous example, the proposed laboratory was to be an extension of a recently
completed laboratory designed by XYZ Aschitectural Associales, and the Government bad determined to pursue a sole
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source contract with that same firm for the new work. Even before the firm wes conticted or expressed any interest

conceming the sole source contract, the former employee participated in meetings in which specifications for a potentizl |
sols source contract with the firm were discussed. The former employee may not represent XYZ before the Government

in connection with this matier.

(5) Same particular matter—-

(1) General. The prohibition applies only to communications or eppesrances in connection with the same particular matter
invalving specific parties in which the former employee participated as a Covernment empioyes. The same particular
melter may continue in ancther form or in part, In determining whether two pacticular matters inveolving specific parties
are the s2me, all relevant fectors should be considered, including the extent to which the matters involve the same basic
facts, the same or related perties, releted jssues, the seme confidential information, and the amount of time elansed,

{ii) Considerations in the case of contracts, grants, and other agreements. With respect to matiers such as contragts, grans
or other agreements: )

{A) A new matter typically does not erise simply because there are amendments, modifications, or extensions of a |
contract (or other agresment), unless there are fundamental changes in objectives or the nature of the matter;

(B} Genernlly, successive or otherwise separate contracts (or other agreements) will be viewed as different matiers
from each other, absent soms indication that one contract (or other agreement) contemplated the other or that both
are in support of the seme specific proceeding; .

{C) A contract is almost always a single particular matter involving specific parties. However, under compelling
circumstances, distinot aspects or phasss of certain large umbrella-type contracts, involving separate task orders or
delivery orders, may be considered separats individeal particular matiers involving specific parties, if an agency
" determines that articulsted lines of division exist. In making this determination, an agency should consider the relevant |
factors as described above, Mo single factor shovld be determinative, and any divisions must be based on the contract's '
characteristics, which may include, among other things, performance at different geographical locations, separate '
and distinct subject matiers, the scparate negotistion or competition of individual sk or delivery orders, and the |
involvement of differeat program officss or even different agencies. '
Example | to paragraph (R 5): Anemployes draft=d one provision of an agency contract to procure new software. After she left
Ciovernment, a dispute arose under the same contract conceming a provision that she did not draft. She may not represent the
contractor in this dispute. The contract a5 a whole is the particular matter involving specific parties and may not be fractionalized
into separate ¢lauses for purposes of avoiding the probibition of 18 ULS.C. 207(a) 1}

Example 2 to paragraph (h)}{3): In the previous examgle, a new software contract was awarded to the same contractor through 2
full and open competition, following the employes's departere from the agency. Although no major changes were made in the
contract terms, the new contract is a different particolar matter involving specific parties,

Example 3 1o paragraph (h){5): A former special Covermnenl employee (SGE) recomnended that his agency approve a new
food additive made by Good Foods, Ine., on the grounds that it was proven safe for human censumption. The Healthy Food
Alliance (HFA) sued the agency in Federal court to challenge the decisior to approve the prodect. After leaving Government
service, the former SGE may nol serve as an expert witness on behalf of HFA in this [#tigation because it is & continuation of
the same product apptoval matter in which he participated personally and substantially.

Example 4 to paragraph (h)(5): An employes of the Department of the Army negotiated and supervised a contract with I
Muniticnz, Ins. for four million mortar shells mesting certain specifications, After the employee left Government, the Army 1
sought & contmast modification to add another one million skells. All specifications and contractual terms except price, quantity
and delivery dates were identical to those in the origing! contract. The former Army einployes may not represent Munitions
in connection with this modification, because it is part of the same particular matter Involving specific parties as the original
contraci. -
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Example 5 to the paragraph (h)(5); In the previous example, certsin chsnges in technology oceurred sinee the date of the
original contract, and the proposed contract modifications would require the additional shells 1o incorporate new design
features. Moreover, becauss of changes in the Army's internal system for storing and distributing shells to varicus locations,
the modifications would require Munitions to deliver its product to several de-centralized destination points, thus requiring
Munitions to develop novel delivery and handling systems and incur new transportation costs. The Army considers these
modifications to be fundamental changes in the approach and objectives of the contract and may determine that these changes
constitute a new particular matter.

-

Example 6 to paragraph (h)(5): A Government employee reviewed and approved certain wiretep applications. The prosecution
of a persan overheard during the wiretap, although not originally targeted, must be regarded as part of the same particular matter
a6 the original wiretap application. The reason is that the validity of the wiretap may be put in issue and many of the facts giving
rise o the wiretap application would be involved. '

Example 7 to paragraph (h)5): The Mavy awards an indefinite delivery contract for environrmental remediation services in the
northeastern 1.8, A Nevy engineer is assigned as the Navy's technical representative on 2 task order for remediation of an oil
spill at & Navy activity in Mame. The Nevy engineer s persenally and substantially involved in the task order (e.g., he negotiates
the scope of work, the labor hours required, and menitors ths contractor's performance). Following successful completion of the
remechation of the oil spill in Maine, the Navy engineer leaves Government service and goes to work for the Navy's remediation
contractor. In year two of the contract, the Navy issues a task order for the remediation of lead-based paint at a Navy housing
complex i Connecticut. The contractor assigns the former Mavy engineer (o be 183 project manager for this task order, which
will require him to negotiate with the Navy about the scope of work and the labor hours under the task order. Although the task
order is placed under the same indefinite delivery coniract (the t=rms of which remain unchanged), the Navy would be jostified
in determining that the lead-based paint task order i3 8 separate particular matter as it involves a different type of remediation, at
a different location, and at & different time. Mote, however, that the engineer in this example had not participated personally and
substantially in the overall contract. Any former employee who had—for example, by participating personally and substantially
in the initial award or suhsecuent oversight of the umbrells contract—will be desmed to have also participated personally and
substantially in any individual particular matters resulting from the egency’s determination that such contract is divisible.

E:éamplc 8 to peragraph (h)(5): An agency contracis with Company A to install a satellite system connecting the headquarters
office to each of its twenty field offices. Although the Held offices are located at various locetions throughout the country, each
inztallation is essentially identical, with the terms of each negotiated in the main contract Therefore, this contract should not
be divided into separate particular matters involving specific parties,

{i) Participated personally end substantially—

(1) Participats. To “participate” means fo teke an action &5 an employes through decision, approval, disapproval,
recommendation, the rendering of advice, investigation, or other such sction, or to purposefully forbear in order to affect
the outcome of & matter. An employes can partivipate in particular matters that are pending other than in his own agency.
An employee does not participate in a matter merely because he had knowledge of its existence or because it was pending
under his official responsibility. An employee doss not participate in a matter within the meaning of this section unless
he daes so {n his official capacity.

(2) Personally. To panticipate “personally” meens 1o participate:
(i) Diﬁmﬂ}r, either mdividually or m combination with other persons; or
{i1) Through direct and active supervision of the participation of any person he supervises, including a subordinate.

(3) Substantially. To participate “substantially” means that the employee's involvement is of significance to the matter.
Farticipation may be substantial even thoogh it is not determinative of the outcome of a particular matter, However, 1t
requires more than official responsibility, knowledge, perfunctory involvement, or involvement on an edministrative or
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peripheral issue. A finding of substantiality should be based not only on the effort devoted to o matter, but also on the
importance of the effort. While a series of peripheral involvements may be insubstantial, the single act of approving or
participating in a eritical st=p may be substantial. Provided that an employee participates in the substantive merits of a
tmatter, his participation may be substantial even though his role in the matter, or the aspect of the matter in which he
is participating, may be minor in relation to the matter as a whole. Participation in peripheral aspects of a matter or in
aspecis not directly involving the substantive merits of a matter {such as reviewing budgetary procedures or scheduling
meetings) is nol substantial,

Example | to paragraph (i): A General Services Administration (GSA) attorney drafted a standard form contract and certain

standard terms and clarses for use in future contracts. A contrscting officer uses ome of the standard clauses in a subsequent

contract without consulting the GSA attorney, The attorney did not participate personally in the subsequent contract.

Exsmple 2 to paragraph (i). An Internal Revenue Service (TRS) attorney is peither in charge of nor does she have official
responsibility for litigation involving a particular delinguent taxpayer. At the request of n co-worker who is assigned
responsibility for the litigation, the lawyer provides advice concerning strategy during the discovery stage of the litigation. The
RS atiorney participated pergonally in the lifigation.

Example 3 to paragraph (i): The JRS attorney in the previous example had no further involvement in the litigetion. She
participated substantially in the ligation notwithstanding that the post-discovery stages of the litigation lasted for ten years
after the day she offered her advica. '

Example 4 to paragrash (i): The General Counsel of the Office of Government Ethics (OGE) contacts the OGE attorney who
is assigned to evaluate ail requests for “certificates of divestiture™ to check on the status of the attorney's work with respeot to
all pending requests. The General Counsel makes no comment concerning the merits or relative importance of any particular ]
request. The General Counsel did not participate substantially in any particular request when she checked on the status of all I

pending requests.

Example 5 to paragraph (i): The OGE attomey in the previous example completes his evaluation of a particular certificate of
divestiture request and forwards his recommendstion to the General Counse!. The Ceneral Counse] forwards the package to the
Director of OGE with a note indicating her concamence with the attomey's recommendation. The General Counsel participated
substantially in the reguest.

Example 6 to paragreph (i): An International Trade Commission (ITC) computer programmer developed software designed to
analyze data related to unfair trade practioe complaints. At the request of en ITC employse who Is considering the merits of a
particular complaint, the programmer enters all the data supplied to her, runs the computer program, and forwards the results
to the employee who will make & recommendation to an ITC Commissioner concerning the disposition of the complaint. The
programmer did not participate substantially in the complaint,

Example 7 to paragraph (i): The director of an ageney office must concur in any decision to grant &n applicetion for technical i
nssistance to certain nonprofit entities. When a particular spplication for assistance comes into her office and is presented to
her for decision, she intenticnally takes no sction on it because she believes the application will raise difficult policy questions
for her agency at this time. As a consequence of her inaction, the resolution of the application is deferred indefinitely. She has
participated personally and substantially in the matter.

{)) United States is a party or has a direot and substaptial interest—
{1} United Ststes. For purposes of this paragraph, the “United States™ means:

(i) The executive branch (including & Government corporation);

(31} The [egislative branch; or |

(iii) The judicial beanch.
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(2) Party or direct and substantial interest. The United States may be a party to or have a direct and substantial interest in
a particular matter even though it is pending in a non-Federal forum, sech as & Siate court. The United States is neither a
party to nor does it heve a direct and substantial interest in & particuler matter merely because a Federal statute is at issue
or a Federal court is serving as the forum for resolution of the matter. When. it is not clear whether the United States is
@ party to or has a direct end substantial interest In @ particwler matter, this determination shall be made in accordance
with the following procedure:

{1} Coordination by designated agency ethics official. The designsted egency ethics official (DAEQ) for the former
employee's agency shall have the primary responsibility for coordinating this determination, When it sppears likely that
a compeonent of the United States Government other than the former employee's former sgency may be a party to or have

a direct and substantial interest in the perticulsr matter, the DABQ shall coordinate with agency ethics officials serving

in those components.

(ii) Agency determinition. A component of the United States Government shall determine if it is a party to or has a direct
and substantial interest in 2 matter in accordance with its own intemal procedures. It shall consider all relevant factors,
including wheather:

{4} The component has a financial interest in the matter;
(B) The matter is likely to have an effsct on the policies, programs, or operations of the component;

(C) The component is involved in any proceeding associated with the matter, e.g., a8 by having provided witnesses
or documentary evidence; and

() The component has more than an academic interest in the outcome of the matter.

Example | to paragraph (j): An sttorney participated in preparing the Government's antitrust action ageinst 7 Company. After

leaving the Govermnment, she may not represent Z Company in a private sntitrust sction brought against it by X Company on

the same facts involved in the Govemment action. Nor may she represent X Company in that matter. The interest of the United

Sates in preventing both tnconsistent results and the appesrance of impropriety in the same factual matter involving the same

party, Z Company, is ditect and substantial. However, if the Government's antitrust investigation or case is closed, the United
. States na longer has & direct and substantia! interest in the case.

SOURCE: 73 FE. 36186, June 25, 2008, unless otherwise noted.

AUTHORITY: § U.8.C. App. (Ethics in Government Act of 1978); 18 U.8.C. 207; E.O. 12674, 54 FR 15159, 3 CFR, 1589
Comp., p. 215, as modified by E.O, 12731, 5_5 FR. 42547,3 CFR, 1990 Comp., p. 306

Current through April 21, 2011; 76 FR 22602

End of Dovnment £ 2011 Thomson Reutors, Mo cluim m origina? 1.5, Govemment Works.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. DB-80736-Civ-Marra/Johnson
JANE DOE #1 AND JANE DOE #2,
Plaintiffs,
UNITED STATES OF AMERICA,

Defendant.

MOTION TO INTERVENE
OR IN THE ALTERNATIVE FOR A SUA SPONTE RULE 11 ORDER

Comes now, Movant Bruce E. Reinhart, pursuant to Federal Rule of Civil Procedure
24(b), and seeks leave to intervene as a party-in-interest in this matter. Movant secks to
intervene to file a Motion for Sanctions based on unfounded factual and legal accusations made
about Movant in Plaintiff’s Motion for Finding of Violations of the Crime Victims” Rights Act
(the “Motion™) [DE 48].' In the context of a motion alleging that the U.S. Department of Justice
violated Plaintiff's rights under the Crime Victims Rights Act, Plaintiffs make irrelevant and
gratuitous accusations that Movant violated unspecified Florida Bar rules and Department of
Justice regulations. Movant should be granted leave to intervene to rebut these false allegations,
and to seck sanctions. Alternatively, the Court on its own initiagtive should reguire Plaintiffs and
their counsel to show their compliance with Federal Rule of Civil Procedure 11.

Without any attempt to tie the allegations to the asserted violation of the CVRA,

Paragraphs 52 and 53 of the Motion falsely allege that Movant, a non-party to this matter,

' Movant was not served with a copy of the pleading. Movant first saw the pleading on
April 20, 2011,
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violated Florida Bar rules and Depariment of Justice regulations by representing employees of
Jeftrey Epstein {“Epstein”) in civil litigation after the undersigned retired from the United States
Attorney’s Office for the Southern District of Florida (the “Office™). They also falsely allege
that Movant, while still employed by the Office engaged in improper conduct relating to Epstein.
The Motion does not make any effort to connect these allegations to the relief it seeks. It does
not explain how the accusations against Movant are relevant to its claims under the CVRA, nor
does it explain how Movant’s alleged conduct can be imputed to any party in the action.
Because there is no proper purpose for these allegations, they are made in bad faith,
unreasonably, vexatiously, and for the improper purpose of harassing Movant.

Plaintiff has injected into this action questions of law and fact relating to Movant’s
alleged conduct. Movant now seeks to assert a claim under Fed. Rule Civ. P. 1] and 28 U.S.C.
§1927 arising from the same questions of law and fact that Plaintiff raised. Movant’s claim
shares with the main action common questions of law and fact. See New York News, [nc. I.
Newspaper and Mail Deliverer's Union, 139 F.R.ID, 291, 293 (SD.N.Y. 1991 ){for purposes of
Rule 24(b), claim that falsities in pleading impugned movant’s reputation created a question of
fact in common with underlying cause of action), Therefore, the Court has discretion to permit
intervention. Cf Id (permissive intervention denied because it would unduly delay and
prejudice imminent settlement of the original claims), aff’'d sub nom New York News l. Kheel,
972 F.2d 482, 487 (2d Cir. 1992). Here, the proposed intervention does not create a risk of
undue delay or prejudice to the adjudication of the underlying claims. See Fed. R. Civ. P.
24(b)(3). Movant should be permitted to intervene under Fed. R. Civ. P. 24(b)1)(B).

Unless Movant i1s permitted to intervene, he cannot remedy the false accusatons in
Paragraphs 52 and 53. The Department of Justice has responded to the Motion. It declined to

respond on the merits to the allegations in Paragraphs 52 and 53 because they are so obviously
2
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irrelevant to the Government’s alleged violation of the CVEA. As such, Movant's interest is not
adequately protected by the existing parties.

Alternatively, Movant asks the Court sua sponte to issue an Order to Show Cause under
Rule 11(c)(3)"On its own, the court may order an attorney. law firm, or party to show cause
why conduct specifically deseribed in the order has not violated Rule 11(h)”). This Court should
not countenance a party making irrelevant, slanderous accusations against a non-party. On the
face of Plaintiffs’ Motion, it is clear that the allegations in Paragraphs 52 and 53 are irrelevant to
whether the CVRA was violated, and therefore are not being presented for a proper purpose.
The Court should require Plaintiffs and their counsel to show what legal and factual inquiry they
undertook to comply with Rule 11(b) before making the allegations in Paragraphs 52 and 53, and
to articulate the proper purpose for which these allegations were included n their Motion.

As required by Fed. R. Civ. P. 24(c), attached to this motion is a proposed Motion for
Sanctions. If leave to intervene is granted, the Motion for Sanctions which will be served on
Plaintiffs’ counsel under Fed. R. Civ. P. 5, but not filed for 21 davs thereafter. See Fed. R. Civ.
Po11(e)2).

Pursuant to Local Rule 7.1{a)(3), undersigned counsel contacted counsel for Plaintiffs
and counse] for the United States. Assistant United States Attorney Dexter Lee reported that the
United States does not oppose the Motion to Intervene. Bradley Edwards, Fsq.. counsel for
Plaintiffs reported that they oppose the Motion to Intervene,

Respectiully submitted,

/s/ Bruce E. Reinhart
BRUCEE. REINHART.P.A.
Florida Bar # 10762

250 S. Australian Avenue, Suite 1400
West Palm Beach, Florida 334011

3
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Motion to Intervene or in the
Alternative for a Sua Sponte Rule 11 Order was served on all counsel of record by CM/ECF on
May 3, 2011.

/s/Bruce Reinhart
BRUCE REINHART
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ATTACHMENT TO MOTION
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ALTERNATIVE FOR A SUA
SPONTE RULE 11 ORDER
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 08-80736-Civ-Marra/Johnson

JANE DOE #1 AND JANE DOE #2,

Plaintiffs,
UNITED STATES OF AMERICA,
Defendant.

BRUCE E. REINHART,
Intervenor

/

INTERVENOR'S MOTION FOR. SANCTIONS
Comes now, Bruce E. Reinhart, intervenor and party in interest (hereinafier

“Movant™), and moves this Honorable Court to impose sanctions under Federal Rule of
Civil Procedure 11(b) and 28 U.S.C. 1927 based on intentional or reckless false, bad
faith, vexatiouns factua! and legal assertions made about Movant in Paragraphs 52 and 53
of Plﬁntiﬁ's Motion for Finding of Vioclations of the Crime Victims' Righis Act (the -
“Motion™) [DE 48].
BACKGROUND ‘

The instant cause of action involves claims by Plaintiffs that Defendant violated
the Crime Victims ﬁjghts Act (CVRA), 18 US.C. §3771, in its handling of a criminal
investigation of Jeffrey Epstein ("Epstein™) and others. The investigation ultimately

resulted in a non-prosecution agreement between the United States and Epstein, On
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March 21, 2011, Plaintiffs filed their Motion,! Numbered paragraphs 1-50 of the Motion
are a c!ﬁnnulugim! review of the background of the Epstein investigation, including the
interactions among the victims® counsel, counsel for Epstein, the Government and the
FBL. Paragraph 51 asserts that at all relevant times it was feasible for the Government to
provide certain notifications to Plaintiffs.

Without sttempting to make any connection to the asserted violation of the
CVRA, Paragraphs 52 and 53 falsely allege that Movant violated Florida Bar rules and
Department of Justice regulations by representing Epstein’s employees in civil litigation
after Movant retired from the Ijnitod States Attorney’s Office for the Southern District of
Florida ("Office”). They also falsely allege that Movant, while still employed by the.
Office engaged in imprdp:r conduct relating to Epstein. These alleg.aﬁon,s are made in
bad fﬁth, unreasonably, without reasonable inquiry into the law and facts, vexatiously,

and for the improper purpose of gratuitously harassing Movant.

LEGAL STANDARDS
Federal Rule of Criminal Procedure 11

Federal Rule of Civil Procedure 11 states thai a lawyer signing any pleading in
federal court is certifying that: |

[Tlto the best of the person's knowledge, information, and belief, formed
after an inquiry reasonable under the circumstances:

{1} it is not being presented for any improper purpose, such as to harass,
cause unnecessary delay, or needlessly increase the cost of litigation;

(2) the claims, defenses, and other legal contentions are warranted by
existing law or by a nonfrivolous argument for extending, modifying, or
reversing existing law or for establishing new law;

' Movant was not served with a copy of the pleading. Movant first saw the
pleading on April 20, 201 1.
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(3) the factual contentions have evidentiary support or, if specifically so

identified, will likely have evidentiary support after a reasonable

opportunity for further investigation or discovery.
Fed. R. Civ. P. 11(b). Rule 11 uses an objective standard. Kaplanl Dm‘mfe:'ﬂﬂ:ryﬂen
AG, 331 F3d 1251, 1255 (11th Cir. 2003). The analysis is whether “a reasonable
attorney in like circumstances could believe that his actions were factually and legally
justified.” Jd (citing Riceard I Prudential Ins. Co., 307 F.3d 1277, 1294 (11th Cir.
2002)). Violations of Rule 11 are punishable by monetary and non-monetary sanctions
against both the lawyer filing the pleading and the lawyer's client. Fed: R. Civ. P. 11(c).

8LLS. 927

Title 28, United States Code, Section 1927 states:

Any attorney or other person admitted to conduct cases in any court of the

United States or any Territory thereof who so multiplies the proceedings

in any case unreasonably and vexatiously may be required by the court to

satisfy personally the excess costs, expense, and attorneys’ fees reasonably
incurred because of such conduct.

To impose sanctions under § 1927, the Court must find that the attorney’s conduct is

" “fantamount to bad faith." Amlong & Amlong, 500 F3d 1230, 1239 (11" Cir. 2007)
(quoting Avirgan I Hull, 932 F.2d 1572, 1582 (11th Cir. 1991)). “[T]he attorney must
knowingly u-r recklessly pursue a frivolous claim.” Jd at 1242, The ﬁndinﬁ of bad faith
does not turn on “the attorney’s subjective intent, but on the attorney’s objective
conduct.” Id, at 1239, The standard is “whether, regardless of the attorney’s subjective
intentions, the conduct was unreasonable and vexatious when measured against an
objective standard.” Hudlson I Int'l Comp. Negotiations, Inc., 499 F.3d 1252, 1262 (11th
Cir. 2007).
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DISCUSSION
Paragraphs 52 and 53 contain inflammatory claims that are false, misleading, and
irrelevant to the relief sought in the Motion. See genmerally Declaration of Bruce E.
Reinhart (attached as Ethhit-l and incorputluted by reference). They ultimately allege,
“[Movant’s] representations [of Epstein’s employess] are in contravention of Justice

Department regulations and Florida bar rules. Such representations also give, at least, the

improper appearance that Reinhart may have attempted to curry [sic] with Epstein and

then reap his reward through favorable representation.”  Plaintiff’s Motion at §53. They
do not cite to any particular har rule or regulation that they believe was violated, They do
not explain how the alleged conduct contributed to the Department of Justice's alleged
violation of the CVRA. Nor do they explain how the alleged conduct is imputable to the
D:pm;imt of Justice. These uthcl;wiscr slenderous accusations against a non-party are
false. They were made in bad faith, without a factual inquiry reasonable under the
circumstances, or elementary research into the luga;l basis for the allegations,

Paragraphs Si and 53 omit the following true facts, which Plaintiffs should have
investigated before making their aflegations: (1) Movant did not participate in any 1'.=r.ra;-,r in
the Office’s investigation of Epstein, (2) after leaving government e:mpla_;gment, Maovant
did not represent Epstein before the Department nf‘ Justice, nor did Movant communicate
with the Department of Justice about Epstein, and (3) Movant did not use conﬁdmtiﬂ}
information obtained during his Government employment to the detriment of the United
States. See Declaration of Bruce E. Reinhart at 9J11-12, 17.

Rather than conducting the required inquiry, Plaintiffs simply make two

irresponsible and unsupported leaps. First, they incorrectly conclude that merely because
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Movant worked in the Office at the time of the Epstein case, Movant must have been
involved in the internal decisionmaking at the Office about Epstein. Second, they
incorrectly conclude that because Movant later represented Epstein’s employees in
pr.ivul:n civil Iitigation, Movant must have used confidential Government information-
improperly in his representation of Epstein’s .cmpluyﬁés, and for his own financial gain,

It is zpparent that Plaintiffs conducted no ﬁi:ﬁ:al inquiry to substantiate their
accusations bcfnm making them. They never contacted Movant. On information and
belief, they did not speak to any current or former personnel from the Office or the FBI
who were familiar with the structure of the West Palm Beach Office or with Movant's
role (or lack thereof) in the Epstein investigation. Had they done so, they would have
learned that there were approximately 20 Assistant United States Aftorneys in the West
Palm Beach Office during the relevant time period. See Declaration of Bruce E. Rc.inha_r_i
at J10. They would have learned that Movant was not assigned to the same section .as the
prosecutor handling the Epstein matter. 74 They would have learned that Movant had a

~ different chain of supervision from the prosecutor assigned to the Epstein matier. Jd
They would have learned that Movant had no involvement in the Epstein investigation.

See Declaration of Bruce E. Reinhart at 411-12.

Further, Plintiffs did not conduct an adequate inquiry into the applicable
Department of Justice regulations. As discussed below, to violate the relevant
regulations, a former employee must appear before, or communicate with, the
Department of Justice, about a particular matter in which the former employee
participated personally and substantially while employed at the Department of Justice.

See 5 CF.R. §2641.201(a). The Motion contains approximately 50 paragraphs of a
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detailed historical litany of the interactions among the parties to the Epstein matter. The
Motion does not allege that Movant participated at all, let ajunlﬂ personally and
substantially, as a government employee in the Epstein investigation. The Motion docs
not allege that that Movant subsequently appeared before, or communicated with, the
Department of Justice about Epstein. To the contrary, the Motion alleges only that, after

leaving the Office, Movant represented Epstzin’s employees in Iitigatim with non-

Governmental third parties. Had Plaintiffs conducted rudimentary research into the |

applicable regulations, they would have known that any allegation that Movant violated

these regulations was frivolous.

Movant Did Not Violate Any Florida Bar Rule

Rel Florida Bar Rul

The potentially applicable Florida Bar rules are Rule 4-1.6(x) (Confidentiality of
Information), Rule 4-1.9 (Conflict of Interest; Former Clients), and Rule 4-1.11 (Special
Conflicts of Interest for Former and Current Government Officers and Employees). For
purposes of these rules, the U.5. b:par'hn:nt of Justice was Movant's client during his
employment in the Office. Movant did not violate-ml}' of the bar rules.

Rule 4-1.6(a) states:

A lawyer shall not reveal information relating to representation of a client.

except as stated in subdivisions (b), (c), and {d), unless the client gives
informed consent.

Rule 4-1.6 was not violated because Movant did not know any confidential

information about the Epstein matter, so none could be revealed.
Rule 4-1.9 states:

A lawyer who has formerly represented a client in a matter shall not
thereafter:
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(a) represent another person in the same or a substantially related matter

in which that person’s interests are materially adverse to the interests

of the former client unless the former client gives informed consent; or

(b) use information relating to the representation to the disadvantage of
the former client except as these rules would permit or require with
respect to a client or when the information has become generally

known: of,

(c) reveal information relating to the representation except as these rules
would permit or require with respect to a client,

Rule 4-1.9 was not violated because Movant never represented the United States in the

Epstein matter.

Rule 4-1.11 states in pertinent parts:

(a) A lawyer who has formerly served as a public officer or employes of
the government:

(1) is subject to rule 4-1.9(b); and
(2) shall not otherwise represent a client in connection with a
matter in which the [awyer participated personally and substantially as a

public officer or employee, unless the appropriate government agency
gives its informed consent, confirmed in writing, to the representation.

(e} A lawyer having information that the lawyer knows is confidential

government information about a person acquired when the lawyer was a

public officer or employee may not represent a private client whose
interests are adverse to that person in a matter in which the information
could be used to the material disadvantage of that person. As used in this
rule, the term "confidential government information™ means information
that has been obtained under governmental authority and which, at the
time this rule is applied, the government is prohibited by law from
disclosing to the public or has a legal privilege not to disclose and which is
not otherwise available to the public.

(d) A lawyer currently serving as a public officer or employee:

(1) is subject to rules 4-1.7 and 4-1.9; and
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(2) shall not:

(A) participate in a matter in which the lawyer participated
personally and substantially while in private practice or
nongovernmental employment, unless the appropriate government
agency gives its informed consent; or

(B) negotiate for private employment with any person who
is involved as a party or as attorney for a party in a matter in which

the lawyer is participating personally and substantially.
Rule 4-1.11(a) was not violated because Movant did not participate personally and
substantially in the Epstein matter, Rule 4-1.11{(c) was not violated because Movant did !
not have any confidential Government information within the meaning of the rule, so he
did he use any confidential Government information about a third party to the detriment
of that third party. Rule 4-1.11(d) was not violated because Movant did not participate
personally and substantially _in the Epstein matter.

Movant Did Not Violate Department of Justice Regulations

Department of Justice Regulations
The Department of Justice regulation containing post-employment restrictions, 5
C.F.R. §2641.201, states in most pertinent part:

(a) Basic prohibition of 18 U.S.C. 207(a)(1). No former employee shall
knowingly, with the intent to influénce, make any communication to or
appearance before an employee of the United States on behalf of any other
person in connection with a particular matter involving a specific party or
parties, in which he participated personally and substantially as an employee,
and in which the United States is a party or has a direct and substantial
interest.

(i) Participate: To “participate™ means to take an action as an employee through
decision, approval, disapproval, recommendation, the rendering of advice,
investigation, or other such action, or to purposefully forbear in order to affect
the outcome of a matter . . . An employee does not participate in & matter
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merely because he had knuwled;e of its existence or because it was pending
under his official responsibility. .

Movant did not violate 5 C.F.R. §2641.201 because he did not participate personally and
substantizlly in the Epstein matter as a Government employee. He did not appear E&fore
ﬁ]é United States on behalf of Epstein after leaving Government employment. He did
not communicate with the United States on behalf of Epstein after leaving Government
employment. He represented Epstein’s employees in civil cases in which the
Government was not a pdrty. _

It is clear.ﬁ-um the face of the regulations that Movant's representing Epstein’s
employees in civil matters not involving the Government did not violate §2641(a). In
fact, had Plaintiffs and their counsel properly investigated the facts and law, they would
have seen that §2641(a) would have permitted Movant to represent Epstein, himself,
openly against the Department of J lmticﬁ. Movant did not. The allegation that Movant

violated Department of Justice regulations is frivolous.

2 A complete copy of this regulation is attached to this Motion as Exhibit 2.
9
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CONCLUSION

The aucgaﬂoﬁs in Paragraph 52 and 53 of the Motion are false, made in bad fﬁ:ith,
and made without sufficient inquiry into the law and facts. They are irrelevant to whether
the Unit_ed States Attorney complied with the CVRA. Notably, the Motion does not
attempt to tie the zllegations agzinst Movant to the alleged violation of the CVRA, The
aliegations are inciuded grafuitously in the Motion solely to harass Movant in a forum
where the accusations are not legally slanderous. The eallegations are made without
reasonable pre-filing inquiry into the fects or law. This Court should issue an Order to
Show Cause why sanctions should not be imposed under Rule 11 or 28 1U.8.C. §1927.

Respectiully submitted,

{s/ Bruce E. Reinhart
BRUCE E. REINHART,P.A.

Florida Bar # 10762
250 S. Australian Avenue, Suite 1400

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Intervenor’s Motion
For Sanctions was served on all counsel of record by CM/ECF on , 2011,

/s/Bruce Reinhart
BRUCE REINHART
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DECLARATION QF BRUCE E. REINHART

L, Bruce E. Reinhart, make the following declaration pursuant to 28 U.S.C. §1746.

I am a licensed attorney in solo practice as Bruce E Reinhart, P.A. My office
is located at 250 S, Australian Avenue, Suite 1400, West Palm Beach, Florida,
33401,

I am a member in good standing of the bars of the states of Florida,
Pennsylvania, and New Jersey. [ am also admitted to the practice in the
United States District Court for the Southern District of Florida, the U.8.
Court of Appeals for the Eleventh Circuit, the U.S. Supreme Court, and
several other federal courts.

I graduated from Princeton University in 1984 with a B.S.E. in civil
cngincﬂ:ri.ﬂg.m..:m laude. 1 graduated from the University of Pennsylvania Law
School in 1987, cum laude. 1 also served as an Editor of the University of
Pennsylvania Law School.

After graduating from law school, I served as judicial law clerk to the
Honorable Norma L. Sha;lairu, United States District Judge for the Easi:m
District of Pannsylﬁr-ania.

In 1988, I began working at fﬁc Criminal Division of the United States
Department of Justice in Washington, D.C., through the Attorney General’s
Honors Program. From 1988-1994, 1 worked in the Public Integrity Section
of the Criminal Division. While working there, [ rﬁved two Special

Achievement Awards for Meritorious Acts and Service from the

Departlﬁent of Justice.
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- While at the Public Integnity Section, | was involved in investigating and

prosecuting people who violated federal conflict of interest and post-
employment statutes. I attended multiple training conferences where federal

conflicts of interest laws and regulations were discussed.

From in or about July 1994 to on or about May 1, 1996, I served as Senior

Policy Advisor to the Undersecretary of the Treasury for Enforcement at the
United States Department of the Treasury. In that position, I helped. the
Undersecretary, the Deputy Secretary, and the Secretary of the Treasury to
develop law enforcement policies for U.S. Customs, ATF, Secret Service, and
IRS Criminal Investigations. I also acted as principal staff liaison to the
Deputy Attorney General, the FBI and the other Department of Justice law
enforcement agencies. For my service, I was awarded the Undersecretary for
Enforcement’s Award for Exceptional Service.

I am the former Vice Chair of the Palm Beach County Bar's Professionalism
Commitice. 1am the former President of the Palm Beach County Chapter of
the Federal Bar Association. I currently serve as an Ethics Commissioner on
the Palm Beach County Cotnmission on Ethics.

From May 1, 1996 to January 1, 2008, I served as an Assistant United States
Attomney in the Southem District of Florida, assigned to the West Palm Beach
office. From in or about July 1998 to in or about D::tc:-ber 2002, .I was a
Supervisory Assistant United States Attorney. From October 2002 to January
2008, T was a non-supervisory Assistant United States Attorney handling my

own docket of cases.
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At all relevant times, the Office had approximately 20 Assistant US.

Attorneys assigned to the West Palm Beach location. The prosecutor assigned

to the Epstein case,_ and I were assigned to different

sections within the Office. We reported to different supervisors.

I did not participate in any way in the Office’s investigation of Epstein. I was
not involved in any of the Office’s decisionmaking with regard to the Epstein
matier.

I never learned any confidential, non-public information about the Epstein
matier,

In late December 2007, I had an “exit meeting” with - the Office’s
ethics officer. As part of that meeting, -reviewed with me the
Department of Justice’s _pﬂs_t{mptoymam restrictions.  Based on our
conversation, it was my understanding that I could work on any maﬁar.sn long
as I had not participated in it personally and substantially as a Government
employee. I also midersbm:i that I could not use non-public Government
information for any purpose.

After opening my private practice on January 2, 2008, I was retained to
represent _ for purposes of civil depositions in causes of action to
which the United States was not a pmﬁ. At a later time, I was retained to
represent several other members of Mr. Epstein’s staff in their civil
depositions.

After leaving the Office, I did not pmﬂcipam in any of the negotiations over

Mr. Epstein’s non-prosecution agreement.
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16.  After leaving the Office, I did not communicate with the Office, in person or
in writing, about any matters relating to possible criminal charges against Mr.
Epstein.

17. Because I did not have any, | did not share non-public mnﬁdenti&i
informetion about the Epstein investigation with any of Epstein’s attorneys.

18.  Prior to the filing of PlaintifP’s Motion for Finding of Violations of the Crime

Victims® Rights Act, neither Mr. Edwards, nor Judge Caszell, nor anyone on

their behalf contacted me to determine if the allegations in Paragraphs 52 and
53 of that Motion were frue.
I declare under penalty of perjury that the foregoing is true and correct.

Executed on May 3, 2011.

w3

Bruce E. Reinhart
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Code of Federal Regulations

Title 5. Administrative Personnel

Chapter XVI. Office of Government Ethics

Subchapter B, Government Ethics )

Part 2641, Post-Employment Condlict of Interest Restrictions (Refs & Annos)
Subpart B. Prohibitions

5CFER §2641201

- § 2641.201 Permanent restriction on any former employee's representations to United Stalltes
' eoncerning particular matter in which the employee participated personally and substantially.

Effective: July 25, 2008
Currentness

(2) Basic prohibition of 18 U.5.C. 207(a)(1). No former employee shall knowingly, with the intent to influence, make any
communication to or appearance hefore an employes of the United States on behelf of any other person in connection witk a
particular matter involving a specific party or parties, in which he participated personally and substantially ss an employee, and
in which the United States is a party or has o direct and substantial interest,

(b) Exceptions and waivers. The prohibition of 18 U.S.C. 207(2)(1) does not apply to & former employee who is:
{1} Acting on behalf of the United States. See § 2641.301(a). |
(2) Acting as an electzd State or local government official. See § 2641 301(b).
{3) Communicating scientific or technological information pursuant to procedures or certification. See § 2641.301(c).

(4) Testifying under oath. Ses § 2641 301(f). (Note that this exception from § 2641.201 is generally not available for axpert
testimony. See § 2641.301(7(2).)

(5} Acting on behalf of an intemational organization pursuant to o waiver. See § 2641.301(h)
(6) Acting as an employee of a Government-owned, contractor-aperated entity pursuant to a waiver. See § 2641.301(1).

(c) Commencement and length of restriction. 18 1U.8.C. 207(a)(1)} is a permanent restriction that commences upon an employes's
termination from Government service, The restriction lasts for the life of the particular matter involving specific perties in
which the employee pariicipated personally and substantially.

(d) Communication or appearance--

(1) Cemmunication. A former employee makes & communication when he imparts or transmits information of any kind,
including facts, opinions, ideas, questions or direction, to an emploves of the United States, whether orally, in written
comrespondence, by electronic medis, or by any other means. This includes only those communications with respect to
which the former employee intends that the information conveyed will be attributed to himself, although it is not necessary
that any employee of the United States actually recognize the former employee as the source of the information.

(2) Appenrance. A former employee makes an appearance when he is physically pressnt before an employee of the United
States, in either a formal orinformal setting. Although an appearance also may be accompanied by certain communications,
&n appearance need not involve any communication by the former employee.

WestlawiNext” © 2011 Thomson Reulers. No claim o orginal LS. Govermnment Waorks. 1
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{3) Behind-the-scenes assistance. Mothing in this section prohibits a former employee from providing assistance to another
person, provided that the sssistance does not involve a communication to or an appearatice before an employee of the
United States.
Example | to paragraph (d): A former employee of the Federal Buresu of Investigation makes a brief tzlephone call © a.
colleague in her former office concerning an engoing investigation. She has made a communication. If she personally atiends
an informal meeting with agency personnel concerning the matter, she will have made an appearance.

Example 2 to paragraph (d)! A former employee of the Wational Endowment for the Humanities (NEH) accompanies other
representatives of an NEH prantee to a meetmg with the agency. Even if the former employes does not say anything at the
meeting, he has made an sppesrance (although that appearance may or may not have been made with the intent to influence,
depending on the circumstances),

Example 3 to paragraph (d}: A Government employee administered a particular contract for agricultural ressarch with Q
Company. Upon termination of ber Government employment, she is hired by Q Company. She works on the matter covered by
the contract, but has no direct cantact with the Govemnment. At the request of a company vice president, she prepares a paper
describing the persons at her former agency who should be contacted and what should be gaid to them in an effort to increzse |
the scope of funding of the contract and to resolve favorably a dispate over a contract clause. She may do so.

Example 4 to paragrsph (d): A former employes of the National Institutes of Health (NIH) prepares an application for an NI
research grant on behalf of her university employer, The epplication is signed and submitted by rnother university officer, but it
lists the former employes a5 the principal investigator who will be responsible for the substantive work under the grant. She has
rot made & commumpication. She also may sign an assurance to the agency thet she will be personally responsible for the direction
and conduet of the research under the grant, pursuant to § 2641.201{e}(2)(iv). Moreover, she may personally communicats
scientific or technological information to NIH concerning the application, provided that she does so under circumstances
mdicating no intent to influence the Government pursuant to § 2641.201(e)(2) or tke makes the communication in aceordance
with the exception for seientific or technolagical information in § 2641.301(e).

Example 5 to paragraph (d): A former employee established a small government relations finm with a highly specialized practice
in certain environmental compliance issuss. She prepared a report for one of her clients, which she knew would be presented
to her former agency by the chent. The report is'not signed by the former employee, but the document does bear the name
of her firm_ The former employes expects that it is commonly known throughout the industry and the agency that she s the
author of the repart. If the report were submitted to the agency, the former employee would be making a communication and not
merely confining herself to behind-the-scenes assistance, because the circumstances indicate that she intended the information
to be attributed to herself.

{ﬂ}IWjﬂi the mtent to influsnce— L

(1) Basic concept. Ths prohibition applies only to communications or appearances made by a former Government employes
with the int2nt to influence the United States. A communication or appesrance is made with the intent to influence when
made for the purpose of!

(i) Seeking a Government ruling, benefit, approval, or other discretionary Government action; or

(1) ﬁfmﬁng?}w\mmm action in conmestion with an issue or aspect of a matter which involves an appreciable element
of actual or potential dispute or controversy.
Example | to paragraph (e){1}: A former employee of the Administration on Children and Families (ACF) signs a grant
application and submits it to ACF on behslf of a nonprofit organization for which shenow works. She has made a communication
with the intent to influence an employee of the United States because her communication was made for the purpose of seeling
a Government benefit.

WestlawNext © 2011 Thomson Reuters. No clalim lo orlginal U.S. Government Works, 2
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Exnmsple 2 to paragreph (2)(1): A former Government emoloyes calls an agency official to complain about the auditing methods
being used by the agency in connection with an audit of & Government contractor for which the former employee serves as
a consultant, The former employes has made a communication with the intent to influence because his call was made for the
parpose of seeking Govemment action in conrection with an issue involving an appreciable slement of dispiite.

(23 Tntent to influsnce not present. Certain communications to and appesrances befure emplovees of the United States are
not made with the intent (o influence, witkin the meaning of paragraph (2)(1) of this section, including, but not limited to,
communications snd appearances made solely for the purpose aft

(1) Making a routine request not involving & potential controversy, such as a request for publicly available documents or
an inguiry as to the status of & matter;

() Making factual statements or asking factual guestions in a context that invalves neither an appreciable element of
dispute nor an effort to seek discretionary Government sction, such ag conveying fachml information regarding matters
that are not potentially controversial during the regular course of performing & contract;

{iif) Signing and filing the t&x retum of another person 8 preparer;

{iv) Signing an assurance that one will be respongible as principal investigator for the direction and conduct of research
under a Federal grant {see example £ to paragraph (d) of this section);

)

1'} Filing 2 Securities and Exchange Commission (SEC) Form 10-K or similar disclosure forms required by the SEC;

{vi) Making a communication, &t the initiation of the Government, concerning work performed or to be performed under a
Government contract or grant, doring a rootine Government site visit to premises owned or occupied by a person other than
the United States where the work is performed or would be performed; in the ordinary course of evaluation, admimistration,
or performance of an achual or propesed contract or grank; or

(vii) Purely social contacts (see example 4 to paragraph (f) of this section).
Example ] to paragraph (e}(2): A former Government employee calls an agency to ask for the date of a scheduled public hearing
on her client's license application. This is & routine request not involving a potential mntmrenjr and is not made with the intent
o influence,

Examgple 2 to paragraph (e}(2): In the previous example, the agency's hearing calendar is quite full, 2s the agency has a significant
backlog of license applications. The former employee calls a former colleague at the agency to ask if the hearing date for her
client could be moved up on the schedule, so that her client can move forward with its business plans more quickly, Thisisa
comrunication made with the intent to influence.

Exampie 3 to peragraph (¢)(2): A former employee of the Department of Defease (DOD) now works for a firm that hag a DOD
contract to produce an operztor's manual for a radar device nsed by DOD. In the course of developing a chapter about certain’
technical features of the device, the former employee asks a DOD official certain factual questions about the device and its
properties. The discussion does not concern any matter that is known to involve a potential controversy between the agency
and the contractor, The former employee has not made a communication with the intent to influence,

Examgle 4 to paragraph (el2): A former medical officer of the Food and Drug Administration (FDA) sends & [etter to the
agency in which he sets out certain data from safety and efficacy tests on & new drug for which his employer, ABC Drug Co.,
iz seeking FDA approval. Even if the letter is confined to argaably “factal” matters, such a5 synopses of daia from clinical
trials, the communication is made for the purpose of obtaming & discretionary Government action, i.e., approval of a new drug,
Therefore, this 15 8 communication made with the intent to influence,

Example 5 to paragraph (2}2): A former Government employes now works for @ management consulting firm, which has a
Government contract to produce a study on the efficiency of certain agency operations. Among other things, the contract calls

Viestlawhadt © 2011 Thomson Reulers. No claim to original U.S. Govemment Works. 3
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for the contractor to develop a range of alternative options for potential restructaring of certain internal Government procedures.
The former employes would like to meet with agency representatives to present & tentative list of options developed by the
contractor. She may not de so. There 15 & potential for controversy between the Government and the contractor congerning the
ecxtent and adequacy of any options presented, and, mareover, the contractor may have its own interest in emphasizing certain
options #s opposed to others becanse some options may be more diffioult and expensive for the contractor to develop fully
than others,

Example 6 to paragraph (e){2): A former employee of the Internal Revenne Service (TRS) prepares his client's tax return, signa
it #6 preparer, and mails it to the IRS. He has not made a communication with the intent to influence. In the event that any
controversy should arise concerning the returd, the former employee may not represent the client in the proceeding, although
he may answer direct factual questions about the records he wsed to compile figures for the return, provided that he doss not
argue any theories or positions to justify the use of one figure rather than another,

Example 7 to paragraph (e}(2): An agency official visits the premises of a prospective contractor (o evaluate the testing procedure
being proposed by the contractor for a ressarch contract on which it has bid. A former employee of the ageney, now employed
by the contractor, is the person most familiar with the technical aspects of the proposed twesting procedure, The ageney official
zsks the former employes 2bout certzin technical features of the equipment ussd in connection with the testing procedure. The
former employee may provide factual information that is tespbnsive to the questions posed by the agency official, as such
information is requested by the Government under ciroumstances for its convenience in reviewing the bid. However, the fonner
employee may rot argue for the sppropristeness of the proposed testing procedure or otherwise advocate any position on bekal

of the contractor, T

[l

(3} Change in circumstances. If, at any time doring the course of 2 communication or appearance otherwise permissible
under paragraph ()2} of this section, it becomes apparent that circumstances have changed which would indicate that
any further communication or appearance would be made with the infent to influence, the former employee must refrain
from such further communication or sppesrancs. - '

Example 1 to paragraph (e){(3): A former Government employee accompaniss another smployee of & contrastor to a routine
meeting with agency officials to deliver technical data calied forunder a Government contract. During the course of the meeting,
an unexpecied dispute arlses coneerning certain tenms of the contract. The former employee may not participate in any discussion
of this issue. Moreover, if the circumstances clearly indicate that even her continued presence during this discussion would be
zn appearance made with the intent to influence, she should exeuse herself from the mesting.

{4} Mere physical presence intended io influence. Under some circumstances, a former employes's mere physical presence,
without any communication by the employee concerning any material issue or otherwise, may constitute an appearascs
with the intent to influence an employee of the United States. Relevant considerations include such factors as whether:

(i) The former employze has been given actual or apparent authority to make sny decisions, commitments, or substantive
arguments in the course of the appesrance;

(i1} The Government employee before whom the appearance is made has substantive respensibility for the matter and doss
nat simply perform ministerial functions, such a3 the acesptance of paperwork;

(i) The former employee's presence is relatively prominent;
(iv) The former employee is paid for making the appearance;

[Il It is anticipated that others present at the meeting will mzke reference to the views or past or present work of the
former emplayes;

(vi) Ciroumstances do not indicate that the former employes is present merely for informational purposss, for example,
merely to listan and record information for later nse;
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{vii) The former employes has entered a formal sppesrance in connection with s legal proceeding at which he is present; and

{viii) The appearance is before former subordinates or others in the same chain of command as the former employee.
Example | to paragraph (<)4): A former Regional Administrator of the Oceupationsl Safety and Health Administration (OSHA)
becomes a consultant for & company being investigated for possible enforcement action by the regional OSHA office. She is
hired by the company to coordinate and guide its response to the OSHA investigation. She accompanies compeny officers to
an informal mesting with OSHA, which #s held for the purpose of sring the compeny's cxplanation of certain findings in an
sdverse inspection report. The former employes is intvoduced at the meeting as the company's compliance and governmental
affairs adviser, but she does not make any statements during the meeting concerning the investigation, She is paid a fee for
atending this meeting. She has made an appearance with the intent to influence.

Example 2 to paragraph (e}4): A former employes of an agency now works for & menufacturer that seeks agency approval fora
new praduct. The agency convenes a public advisory commitee mesting for the purpose of receiving expert advice concerning
the product. Representatives of the manufacturer will make an extended presentation of the data supposting the application for
epproval, and a special table has been reserved for them in the meeting room for this purpose. The former employee does not
participate in the manufacturer's presentation to the advisory committes and does not even sit in the section designated for the
manufacturer, Rather, he sits in the back of the room in a large area reserved for the public end the media. The manufacturer's
speakers make no reference to the involvement or views of the former employee with Tespect to the matter. Even though the
former emploves may be recognized in the audience by certain agency employees, he has not made an appearance with the
mtent to influence because his pregence is relatively inconspicucus and there is little to identify him with the manufachorer or

the advocacy of its reptesentatives at the meeting, ]
{f) To or before an employes of the United States--

(1) Employee of the United States. For purposes of this paragraph, an “employee of the United States™ means the President,
the Vice President, and any current Federal employes (including an individual appointed as an employes or detailed to the
Fadesz] Govermment under the Intergovermnmental Persormel Act (5 T1.8.C. 3371-3376)) who is detailed to or employed

by any:
(i) Agency (including a Government corparation);
- (ii) Independent agercy in the exscutive, legislative, ur jodicial branch;
(iii) Federal cour; or
(iv) Court-martial.

{2) To ot before. Except as provided in paragraph (£43) of this ssction, & communication “to” or eppearance “ " an
employes of the United States is one: :

(i) Directed to and received by an entity specified in paragraghs ([)(1)(i) through (f}(1)(iv) of this section even though
not addressed to a partioular employee, ¢.g., & when a former employes medls correspondence to an agency but not to
any named employee; of

(i) Directed to and reseived by an employee in his capacity as an employee of an entity specified in paragraphs (fi(1)
(i) through (£)(1)(iv) of thiz section, e.g2., a5 when a former employes directs remarks to an employee representing the
United Slates as a party ar intervenor in a Federal or non-Federal judicial proceeding, A former employee does not direct
his communication or appeerance to @ bystander who mersiy happens to overhear the communication or witness the

EJQSATANCE.
{3) Public commentary.

Wyes! v Next & 2071 Themson Reuters. No claim to orlginal U.5. Govermnment Waorks. ]

08-80736-CV-MARRA 000812

EFTA00230636



e e U

Case 9:08-cv-80736-KAM Document 79-1  Entered on FLSD Docket 05/03/2011 Page 23 of
31

§ 2641201 Permanent restriction on any former amployee's..., 5 C.F.R. § 2641.201

(1) A former employee who addresses a public gathering or a canference, seminar, or sirmlar forum as g speaker or panel
participant will not be considered to be making a prohibited communication or appesrance if the forum:

{A) Is not sponscred or co-sponsored by an entity specified in paragraphs (£)(1 i) through (£)(1)iv) of this section;
(B) Iz attended by & large number of people; and
{C) A significant propottion of thoss attending are not employses of the United States.

{ii) In the circumstances described in paragraph (f)(3)(i) of this section, a former employes may engage in exchanges with
any other speaker or with any member of the sudience.

(ii1) A former employee also may permit the broadeast or publication of a commentary provided that it #s broadcast or
spPEArs in a newspaper, periodical, or similar widely available publication.
Example 1 to paragraph (f): A Federal Trade Commission (FTC) employee particlpaled in the FTC's decigion to initiate an
enforcement proceeding against a particular company. After terminating Government service, the former employee is hired
by the company to lobby key Members of Congress concerning the necessity of the proceeding. He may contact Members of
Congress or their staff since a communication to or appsamnce before such persons is rot made to or before an “employee of
the United States™ as that term 18 defined in paragraph (1)(1) of this section,

Example 2 to paragraph (f): In the previous examiple, the former FTC employee arranges to mest with a Congressional staff
member to discuss the necesgity of the procesding. A current FTC employee is invited by the staff member to attend and is
authorized by the FTC to do 50 in onder (o present the agency's views. The former employee may not ergus his new employer's
position at that meeting since his arguments would unavoidably be directed to the FTC emplnjiu in his capacity as an employee
of the FTC.

Example 3 to paragraph (f): The Department of State granted a waiver pursuant to 18 1.5.C. 208(b}1) to permit one of its
employees to serve in his official capacity on the Board of Directors of a private association. The employee participates in a
Board meeting o discuss what position the association should take concemning the award of a recent contract by the Department
of Energy (DOE). When a former DOE employes addresses the Board to argua that the association should object to the award
of the contract, she is directing her communication to a Department of State employes in his capacity as an employee of the
Depariment of State.

Example 4 to paragraph (f): A Federal Commmunications Commission (FCC) employes participated in a proceeding to review
the renewal of & license for a television station. After terminsting Government serviee, he is hired by the company that holds
the license. At a cocktail party, the former employes meets his former supervisor who is still employed by the FOC and beging
to discuss the specifics of the hicense renewal case with him. The former employee is directing his communication to an FCC
emplovee in his capacity as an employee of the FCC. Moreover, as the conversation concerns the license renewsl maiter, it is
nat a parely social contact and satisfies the element of the intent to influsnce the Government within the meaning of paragraph
(e} of this ssction. i

Example 5 to paragraph (f): A Federal Trade Commission economist participated in her l-.gﬂﬂ-ﬂ}"ﬂ review of a proposed merger
between two companies. After terminating Government servics, she goes to work for a trade sssociation that is interested in
the proposed merger. She would like to speak ebout the proposed merger at 2 conference sponsored by the trade association.
The conference i3 atiended by 100 individuals, 50 of whom ere employess of entities specified in paragraphs (0(1(i) through
(fH1)(iw} of this section. The former employee may speak at the conference and may engage in & discussion of the merits of the
proposed merger in response fo a question posed by a Department of Justice employes in aftendance.

Example 6 to paragraph (f): The former employee in the previous example may, on behalf of ber emplayer, writs and permit
publication of an op-ed piece in & metropolitan newspeper in suppert of @ particular resolution of the merger proposal.
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Example 7 to paragraph (f): ABC Company has a contract with the Department of Energy which requires that contractor
personnel work clesely with agency employees in adjoining offices and work stations in the same building. After leaving the
Departmeat, a former employes goes to work for anather corperation that has an jnterest in performing certain work related to
the same confract, and he arranges 2 meeling with certain ABC employees at the building where he previously worked on the
project. At the meeting, he asks the ABC employees to mention the interest of his new employer to the project supervisor, who
is an agency employee. Moreover, he tells the ABC employees that they can say that he wag the source of this information, The
ABC employess in tumm convey this information to the project supsrvisor, The former employes has made & communication to
an employes of the Departrment of Energy. His communication is directed to an agency employes becanse he intended that the
information be conveyed to an agency employee with the intent thet it be ettributed to himself, and the circumstances indicate
such a close working relationship between contracior personnel and agency employees that it was likely that the information
conveyed fo contractor personnel would be received by the agency.

{g) On behalf of any other person—
(1) On behalf of

(1) A former employee makes a communication or appearance on behalf of another person if the former employee is acting
as the other person's agent or attornzy or if:

(A) The former employee is acting with the consent of the other person, whether express or implied; and

(B) The former employee is acting subject to some degree of control or direction by the other person in relation to
the communication or appearance.

(if) A former employes does not act on behalf of another merely because his communication or appearance is consistent
with the interests of the other person, is in support of the other person, or may cause the other person to derive 2 benefit
&5 a consequence of the former employee's activity. .

(2) Any other person. The term “person™ is defined in § 2541.104. For purposss of this paragraph, the term excludes the
fornzer employes himself or any sole proprietorship owrned by the former employes.
Example | to paragraph (g): An employee of the Bureaw of Land Management {BLM) perticipated in the decision to grant a
private company the right o explore for minerals on certsin Federal lands. After retiring fiom Federal service 1o pursue her
hobbies, the former employes becomes concerned that BLM is misinterpreting a particular provision of the lease. The former
employee may contact a current BLM employee on her own behalf in order to argue that her interpretation is comect.

Example 2 to paragraph (g): The former BLM employee from the previcus example later joins an environmental urgnniuﬁnh
as an uncompensated volunteer. The leadsrship of the organization authorizes the former employee to engege in any activity
that she believes will advance the interests of the organization, She makes 2 communication on behalf of the organization
when, pursuant to this suthority, she writes to BLM on the orgenization’s letterhead in order to present an additional
argument conceming the interpretation of the lease provision, Although the organization did not divect ber to send the specific
communication to BLM, the circumstances establish that she made the communication with the consent of the organization and
subject to a degres of control or direction by the organization.

Example 3 w peragraph (g): An employee of the Administration for Children and Families wrote the statement of waork for 2
cooperative agreement to be issued to study alternative workplace arrangements. After terminating Covernment service, the
former employes joins & nonprofit group formed to promote femily togetherness. He is asked by his former ageney to attend a
mesting in order to offer his recommendations concerming the ranking of the grant applications he had reviewed while still &
Government employee. The manigement of the nonprofit group agrees to permit him to take leave to attend the meeting in order
to present his personal views concerning the ranking of the applications. Although the former employee is a salaried employee
of the non-profit group and his recommendations may be consistent with the group’s interests, the circumstances establish that
he did not male the communication subject to the control of the group.
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Esxample 4 to paragraph {g): An Assistant Secretary of Definse participated in & mesting at which a defense cantractor pressed
Department of Delense (DOD) officials to continve funding the contractor's sole source contract to develop the profotype of a
specialized robot. After lerminating Government service, the former Assistant Secretary approaches the contractor and suggests
that she can convinee her former DOD colleagues to pursue development of the prototype robot. The contractor agrees that the
former Assistant Secretzry's proposed efforts could be wseful and asks her to set up a meeting with key DOD officials for the
following week. Although the former Assistant Scoretary is not an employee of the contractor, the circumstances cutablish that
she i acting subject to some degres of control or direction by the confractor.

{h) Particular matter involving a specific party or parties--

(1) Basic concept, The prohibition applies only to communications or appearances made in connection with a “particular
matier involving a specific party or parties.” Although the statute defines “particnlar matier” broadly to include
“any investigation, applicatior, request for 2 ruling or determination, mlemsking, contract, controversy, claim, charge,
accusgation, arrest, or judicial or ather proceeding,” 18 U.S.C. 207(1)(3), only those particular matters that involve a specific
pariy or parties fall within the prohibition of section 207(a)}(1). Such a matter typically involves a specific procesding
affecting the legal rights of the parties or an isolatable transection or related set of transactions batween identifisd parties,
such as a specific contract, grant, license, product approval application, enforcement action, administrative adjudication,
Or court case.

Example | to paragraph (h)(1): An employes of the Department of Housing and Urban Development approved a specific city's
application for Federal assistence for a renewal project. Afler lesving Government service, she may not represent the city
in relation to that application as it is a particular matter involving specific parties in which she participated personally snd
substantially as a Government emplayse.

Example 2 to paragraph (h)(1): An attorney in the Department of Justice drafled provisions of a civil complaint that is filed in

Federal coart alleging violations of certain environmental laws by ABC Company. The sttoraey may not subsequently represent

ABC befors the Government in connection with the lawsuit, which iz 2 particular matter involving specific parties,

(2) Matters of genersl apphicability not covered. Legislation or rulemaking of general applicability and the formulation
of general policies, siandards or objectives, or other matters of general spplicability are not particular matters fnvolving
specific parties. [nremational agreements, such as weaties and trade agresments, must be evaluated in light of all relevant
circumstances to determine whether they should be considered particular matters involving specific parties; relevant
considerations inoluds such factors as whether the agreement focuses on a specific property or territory, a specific claim,
or addresses a large number of diverse issucs or £CONOMIC INtEresls.

Example | to para,gréph {h}{2): A former employee of the Mine Safety and Health Administration (MSHA) participated
personally and substantially in the development of a regulation establishing certain new occupational health and safety standards
for mine workers, Because the regulation applies to the entire mining industry, it is & particular matter of general applicability,
not a matier involving specific parties, and the former employes would not be prohibited from making post-employment
representations to the Government in connection with this regulation.

Example 2 to paragraph (h)(2): The former employee in the previous example also assisted MSHA in its dafense of 2 lawsuit
brought by a trade association challenging the same regulation. This lawsuit is & particular matter involving specific parties,
and the former MSHA employee would be prohibited from representing the trade associabion or anyone else in connection
with the case.

Example 3 to paragraph (h)(2): An employee of the National Science Foundation formulated policies for a grant program for
organizations nationwide to produce science education progrems targeting slementary school age children. She iz not prohibited
fram later representing a specific organization in connection with ita application for assistance under the program.
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Example 4 to paragraph (b)(2): An employes in the legislative sffsirs office of the Department of Homeland Security
(DHS) drafted official comments submitted to Congress with respect to a pending immigeation reform bill. After leaving
the Government, he contacts DHS on behalf of a privats organization seeking to influence the Adminisiration to insist on
certein amendments to the bill. This is not probibited. Generally, legfslation is not & particuler mattsr involving specific parties.
However, if the same employes had participated as a DHS employee in formulating the agency's position on proposed private
relief legislation granting citizenship to a specific individual, this matter would involve specific parties, and the employee would
be probibited from later making representztional contact in connestion with this matter,

Example 5 to paragraph (h)(2): An employee of the Food and Drug Administration (FDA) drafted a proposed rule requiring
all manufecturers of a particular type of medical device to obtain pre-market approval for their products. It was known at the
time that only three or four menufacturers cumrently were marketing or developing such products. However, there was nothing
to preclude other manufacturess from entering the market in the future. Moreover, the regulation on its face was not limited in
application to those companies already known to be involved with this type of produst at the time of promulgation. Becanse
the proposed rule would apply to an open-ended class of manufacterers, not just specifically identified companies, it would not
be a particular matter involving specific parties. After leaving Government, the former FDA employee would not be prohibited
from representing a manufacturer in connection with the final rule or the application of the rule in any specific caze,

Example & to paragraph (5)(2): A former agency attomey participated in drafting a standard form contract and certain standard
termos and elausss for use in all future contracts. The adoption of a standard form and langpage for all contracts is & matter af
general applicability, not a partisular matter involving specific parties. Therefore, the attomey would not be prohibited from
representing another person in a dispute involving the application of one of the standard terms or clauses in a specific contract
in which he did not participate as a Government employes,

Example 7 to paragraph ()(2): An employee of the Department of State perticipated in the development of the United States”
positian with respect to a proposed treaty with a foreign governmert concerning transfer of ownership with respeet to a parcel
of real property and certain operations there, After terminating Government employment, this individual secks to represent the
foreign government before the Department with respect to certain issues arising in the final stage of the treaty negotiations.
This bilateral treaty is a particelar matter involving specific parties, and the former employes had participated personally and
substantially in this matter. Note also that certain employess may be subject to additional reswrictions with respect to trade and
treaty negotiations of representation of a foreign entity, purscant to 18 U.8.C. 207(b) and (f).

Example 8 to paragraph (h)(2): The employee in the previous example participated for the Department in negotintions with
respect to a multilateral trade agreement concerning tariffs and other trade practices in regard to varicus industries in 50
covntries. The proposed agreement would provide various stages of implementation, with benchmarks for certain legislative
enactments by signatery countries. These negotiations do not concemn a particular matter involving specific parties. Even though
the former employee would not be prohibited under section 207(a)(!) from representing another person in connection with this
matter, she must comply with any applicable restrictions in 18 11.8.C. 207(k} and (£).

(3) Specific parties at all relevant times, The particular matter must imvolve specific parties both at the time the individual
participated as & Government employee and at the time the former employee makes the communication or appsarance,
although the parties need nat be identical at hoth times,

Example | to paragraph (h}{(3): An employee of the Department of Defense (DOD) performed certain feasibility studies and
other basic conceptual work for & pogsible innovation to a missile system, At the time she was involved in the malter, DOD
tad not identified any prospective contractors who might perform the work on the project. After she left Govermment, DOD
izzued a request for propesals to construct the new system, and she now seeks to represent one of the bidders in connection
with this procurement, She muy do so. Even though the procurement is a particular matter invelving specific parties at the
time of her proposed representation, no parties to the matter had been jdentified at the time she participated in the project as
a Government employee.
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Example 2 to paragraph (h)(3): A former employee in sn agency inspector general’s offics conducted the first investigation of
its kind concerning u particular fraudulent accounting practice by a grantee, This investigation resulted in o significant monetary
recovery for fhe Government, as well as a seftlement agreement in which the grantee agreed o use only certain specified
accounting methods in the flaturs, As 8 result of this case, the agency decided to issus a proposed rule expressly prohibiting
the fraudulent aseounting practice and requiring all grantess to use the same sccounting methods that had been developed
in comnection with the setflement agreement, The former employes may represent a group of grantees submitting comments
critical of the proposed regulation. Although the proposed regulation in some respects evolved from the earlier fraud case,
which did involve specific partics, the subsequent rulemaking proceeding does not involve specific parties.

{4} Preliminary or informal steges in a matier. When a particuler matter involving specific parties begins depends on
the facly. A particulsr matter may involve specific parties prior to any formal action or filings by the agency or other
parties. Much of the work with respect to a particular matter is accomplished before the matter reaches its final stage,
and prelimmary or informal action is covered by the prokibition, provided that specific parties to the matter sctually have
been identified. With matters such as grants, contracts, and other agreements, ordinerily specific parties are first identified
when initial proposals or indications of interest, such as responses fo requests for proposals (RFF) or earlier expressions
of interest, are received by the Government; in unusus! sircumstances, however, such as a sole source procurement or
when there are sufficient indicia that the Qovernment has explicilly identified a specific party in an otherwise ordinary
prospective grant, contract, or agresment, specific jnrti.es may be identified even prior to the receipt of & proposal or
sxpression of interest.

Example ! to paragraph (h)(4): A Government employee participated in internal agency deliberations concerning the merits of
taking enforcement action against & company for certain trade practices, He left the Government before any charnges were filed
against the company. He has participated in a parlicular matter involving specific parties and may not represent another person
in sonnection with the ensuing administrative or judicial proceedmgs against the company.

Exarlnplt. 2 to paragraph (h)(4). A former special Government employee (SGE) of the Agency for Health Cere Policy and
Research ssrved, before leaving the agency, on a “peer review™ committes that made a recommendation to the agency
concerning the tschnical merits of a specific grant proposal submitted by a university. The committee’s recommendations are
nonbinding and constitute only the first of several levels of review within the agency. Nevertheless, the SGE participated in a
particular matter involving specific parties and may not represent the university in subsequent efforts to obtain the same grant.

Example 3 to paragraph (h)}4): Prior 1o filing a product approval application with a regulatory agency, a company sought
giidance from the agency. The company pravided specific information concerning the product, including its composition and
intended uses, sefety and efficacy dem, and the resnlts and designs of prior studies on the product. After a series of meetings,
the agency advised the company concerning the design of additional studies that it should pecform in order to address those
issues that the agency still believed were unresohved. Even though no formal application had been filed, this was a particular
matter involving specific parties, The agency guidance was sufficiently specific, and it was clearly intended to address the
substance of a prospective application and to guide the prospective applicant in preparing an application that would meet
approval requirements. An agency employee who was substantially invelved in developing this guidance could not leave the
Government and represent the company when it submits its formal product approval application.

Example 4 to paragraph (h)(4): A Govenment scientist participated in preliminary, imternal deliberations abomt her
agency's need for additional laboratory facilities. After she terminared Government service, the General Services
Administration issued a request for proposals (RFP) seeking private architectural services to design the new laboratory
space for the agency. The former employee may represent en architectural firm in connection with its response to the
RFP. During the preliminary stage in which the former employee participated, no specific architectural firms had been
identified for the proposed work.

Example 5_w' paragranh (hj(4): In the previous example, the proposed laboratory was to be an extension of a recently
completed labomtory designed by XY'Z Architectura| Associates, and the Government had determined to pursue & sole
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source contract with that same firm for the new work. Bven before the firm was contacted or expressed any interest
conceming the sole source contract, the former employes participated in meetings in which specifications for a potential
sole source contract with the firm were discussed, The former employee may not represent XYZ before the Government
in connection with this matter,

(5) Same particular matter--

(i) General. The prohibition applies only to communications or appearances in connection with the same partioular matrey
involving specific parties in which the former employes participated as a Government employes. The same particular
matter may confinue in snother form or in part. In determining whether two particular matters involving specific parties
ars the same, gl relevant factors should be considered, including the extent to which the matters involve the same basic
facts, the same or related parties, related issues, the saine confidential information, and the amount of time elapsed,

(m} (.'.;Jﬂa.[d:mtinna in the ease of contracts, grents, and other agreements. With respect to matiers such as contracts, grants
or other agreements: :

(A) A new matter typically does not arise simply becouse there are amendments, modifications, or extenstons of &
contract (or other agrezment), unless there are fundamental changes in objectives or the nature of the maiter;

(B) Generally, successive or otherwise separate contracts (or other agreements) will be viewed as different matters
" from each other, absent some indication that one contract {or other agreement) contemplatad the other or that both
are in support of the same specific proceeding; :

{C) A contract is almost always a single particular matter involving specific parties. However, under compelling
circumstances, distinct aspects or phases of certain larpe umbrella-type contracts, involving separate task orders or
delivery orders, may be considered separate individual particular matters involving specific parties, if an agency
 determines that articulated lines of division exist. In making this determination, an agency should consider the relevant
{ectors as described above. No single factor shovld be determinative, and any divisions must be based on the coniract's
characteristics, which may include, among other things, performance at different geographical locations, separate
and distinct subject matters, the separate negotiaion or competition of individual task or delivery orders, and the
involvement of different program offices or even different agencies.
Example 110 paragraph (h)(5): An employes dmfled one provision of an agency coniract io procure new software. After she left
Govemnment, a dispute arose under the same contract concerning 4 provision that she did not draft. She may not represent the
contractor in this dispute. The contract as a whole is the particular matter involving specific parties and may not be fractionalizsd
into separate clauses for purposes of aveiding the prohibition of 18 U.S.C. 207(a)1).

Example 2 to paragraph (h}(5): In the previous example, a pew software contract was awarded to the same contractor through a
full and open competition, following the employee's departure from the sgency. Although no major chenges were mads in the
contract terms, the new contract is a different particular matter involving specific parties.

Example 3 to paragraph (h)(5): A former special Government employee (SGE) recommended that his agency approve a new
food additive made by Good Foods, Inc., en the grounds that it was proven safe for human consumption, The Healthy Food
Alliance (HFA) sued the agency in Federel court to challenge the decision to approve the product. After leaving Government
service, the former SGE may not serve as an expert witness on behalf of HFA in this litigation becange it is o continuation of
the same product approval matter in which he participeted personally and substantially,

Example 4 to paragraph (h)(5): An employee of the Department of the Army negotiated and supervised a contract with
Munitions, Ine. for four million mortar shells meeting certain specifications. After the employee left Govemment, the Army
sought a contract modification to add anather one million shells. All specifications and contractual terms sxcept price, quantity
and delivery dates were identical to those in the original contract. The former Army employse may not represent Munitions
in connection with this modification, because it is part of the same particular matter involving specific parties as the oripinal
contract. -

WiestlawMest £ 2011 Thomson Reuters. No claim Lo odginal U.8, Government Waorks. "
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Example 5 to the paragraph (h)5): In the previous exsmple, ceriain changes in technology occurred since the date of the
original contract, and the proposed contract medifications would require the additional shells to incorporate new design
features. Moreover, becanse of changes in the Army's internal system for storing and distributing shells to various locations,
the modifications would reguire Munitions to deliver its produet to several de-centralized destination points, thus requiring
Munitions to develop novel delivery and handling systems and incur new transportation costs. The Army considers these
modifications to be fundamental changes in the approach and objectives of the contract and may determine that these changes
constitnte 3 new particular matter.

Example 6 o paragraph (E}(3): A Government employes reviewed and approved certain wiretap applications. The prosecution
of a person overbeard during the wiretap, although not originally targeted, must be regarded as part of the same particular matter
a3 the ariginal wirctap epplication. The reason is thet the validity of the wirctap may be put in issue and many of the facts giving
rise to the wiretap application would be involved.

Example 7 to peragraph (h){5): The Navy awerds an indefinite delivery contract for environmental remediation services in the
northeastern U8, A Navy engincer is assigned as the Mavy's technical repressntative on a task order for remediation of an il
gpill at a Navy activity in Maine. The Navy engineer is personally and substantially involved inthe task order (e.g., he negotiates
the szope of work, the labor hours required, and monitors the contractor's pecforinance), Following successful completion of the
remediation of the oil spill in Msine, the Navy enginesr leaves Govemment service and poes to work for the Navy's remediation
contractor. In year two of the contract, the Navy issues a task order for the remediation of lead-based paint at 2 Navy housing
complex in Connecticut. The contractor assigns the former Navy engineer to be its project manapger for this task order, which
will require him to negotiate with the Navy about the scope of work and the labor hours under the task order. Although the task
order is pleced under the same indefinite delivery contract (the terms of which remain unchanged), the Navy would be justified
in determining that the lead-based paint tagk order {5 & separate particular matter as it involves a different type of remadiation, at
a different location, and ata different time. Note, however, that the engineer in this example had not participated personally and
substantially in the overall contract. Any former employes who had—for example, by participating personally snd substaritially
in the initial award or subsequent oversight of the umbrella contract--will be deemed to have also participated personally and
substantially in any individual particular matters resulting from the agency's determination that such contraet is divisible,

Example 8 to paragraph (h)(5): An agency contracts with Company A to install a satellite system connecting the headquariers
office to each of its twenty field offices. Although the field offices are located at various locations throughout the country, sach
mstallation i essentially identical, with the terms of each negotiated in the main contract, Therefore, this contract should not
be divided into separate particular matters involving specific parties.

(i) Perticipated personally and substantially—-

(1) Participate. To “participate™ means to take an action as an employee through decision, approval, disapproval,
recommendation, the rendering of advice, investigation, or other such action, or to purpesefully forbear in order to affect
the outcome of a matter. An employee can participate in particular matters that are pending other than ip his own agency.,
An employes does not participate in a matter merely because he had knowledge of its existence or because it was pending
under his official responsibility. An employee does not participate in a matter within the meaning of this section unless
he does so in his official capacity.

(2) Persanally. To participate “'personally” means to participate:
(i} Direﬁﬂy. either individually or in combination with other persons; or
(i1} Through direct and active supervision of the participation of any person he supervises, including a subordinate,

(3) Substantially. To participate “substantially™ means that the employee’s involvement is of significance to the matter,
Participation may be substantial even though it is not determinative of the owtcome of a particular matter. However, it
requires more than official responsibility, knowledge, perfunciory mvolvement, or involvement on an administrative or

WestlavdNaxt @ 2011 Thomson Reuters. No claim io original U.S. Government Works. 12
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peripheral issue. A finding of substantislity should be based not only on the effort devoted to o matter, but also on the
importance of the «ffort. While a series of peripheral involvements may be insubstantial, the single act of approving or
participating in a critical step may be substantial. Provided that an employee participates in the substantive merits of a
matter, his participation may be substantial even though his role in the matter, or the aspect of the matter in which he
is participating, may be minor in relation to the matter as a whole. Participation in peripheral aspects of a matter or in
aspects not directly involving the substantive merits of a matter (such as reviewing budgetary procedures or scheduling
meetings) is not substantial,

Example | to paragraph (): A General Services Administration (GSA) attomey drafted a standard form contract and certain

standard terms and clauses for wse in future contracts. A contracting officer uses one of the standard clauses in a subsequent

contract without consulting the GSA attorney. The attorney cid not participate personally in the subsequent contract,

Example 2 to paragraph (i): An Internal Revenue Service (IRS) attorney is neither in charge of nor does she have official .

responsibility for litigation involving a particular delinguent taxpayer, At the request of a co-worker who is assigned
responsibility for the litigation, the lawyer provides advice concerning strategy during the discovery stage of the litigation. The
IRS attorney participated personally in the litigation.

Example 3 to paragraph {i): The IRS atiomey in the previous example had no further involvement in the litigation. She
participated substantially in the litigation notwithstanding that the post-discovery stages of the litigation lasted for ten years
after the day she offered her advice. ‘

Example £ to paragraph (i): The General Counsel of the Office of Government Ethics (OGE) contacts the OOE attomey who
is assigned o evalua®e all requests for “certificates of divestitire” to check on the status of the atiomey's work with respect (o
all peading requests. The General Counsel makes no comment conceming the merits or relative importance of any particular
request. The General Counsel did not participate substantinlly in any particular request when she checked on the status of all

pending requests.

Example 5 to paragraph (i): The OGE attomey in the previous example completes his evaluation of a particular certificate of
divestiture request and forwards his recommendation to the General Counsel, The General Counsel forwards the packags to the
Directar of OGE with a note indicating ker concurrence with the attorney’s recommendation. The Geners] Counsel participated
substantially in the request.

Example 6 to paragreph (i) An International Trade Commission (TTC) computer programmer devaloped software designed to
annlyze data related to unfair trade practice complaints, At the request of an ITC employee who is considering the merits of a
particular cornplaint, the programmer enters all the data supplied to her, runs the computer program, and forwards the results
to the employee whe will make a recommendation to an ITC Commissioner concerning the disposition of the complaint, The
programmer did not participate substantially in the complaint.

*

Example 7 to paragraph (i): The director of an agency office must concur in any decision to grant an application for technical
assistance to cestain nonprofit entities. When a particular application for assistance comes into her office and is preseated to
her for decision, she intentionally takes no action on it because she belisves the application will reise diffieult policy questions
for her agency at this time. As a consequence of her inaction, the resolution of the application is deferred indefinitely. She hag
participated personally and substantially in the matter,

(i) United States is a party or has a direct and substantial interest--
(1} United States. For purposes of this paragraph, the “United Siates™ means:
(2} The executive branch (including a Government corporation);
(ii) The legizlative branch; or

(iii) The judicial branch,
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{2) Party or direct and suhatantial interest. The United States may be a party to or have a direct and substantial mterest in
a particular matter even though it is pending in & non-Federal forum, such as a State court. The United States is neither a
party to nor does it have a direct and substantial interest in a particular matter merely becsuse & Federal statute is at issue
ar & Faderal court is serving as the forum for resolution of the matter. When it iz not clear whether the United States is
a party to or has a direct and substantial interest in & particelar matier, this determination shall be made in accordance
with the following procedure: '

(i) Coordination by designated agency ethics official. The designated agency ethics officlal (DAEO) for the former
employes's agency shall have the primary responsibility for coordinating this determination. When it appears likely that
a component of the United States Government other than the former employea's former agency may be a party to or have
o direct and substential interest in the particular matier, the DAED shall coordinate with agency ethics officials serving
in those components. .

(i} Agency determinition. A compouent of the United States Government shall determine if it is & party to or has o direct
and substential interest in a mstter in accordance with its own intermal procedures, Tt shall consider all relevant factors,
including whether:

{#4) The compaonent has a financial interest in the matter;
(B} The matter is likely to have an effect on the policies, programs, or operations of the component;

(C) The compenent is invelved in any proceeding associated with the matter, ¢.g., a3 by having provided witnesses
or documentary evidence; and

{D} The component has more than an academic interest in the outcome of the matter,

Example 1 to paragraph (j): An attorney participated in preparing the Government's antitrust action against Z Company. After
leaving the Government, she may not represent Z Company in & private antitrust action brought against it by X Company on
the same facts involved in the Govemnment action, Nor may she represent X Company in that matter. The interest of the United
States in preventing both inconsistent results and the appearares of impropristy in the same factua] matter involving the same
party, Z Company, is direct and substantial. However, if the Government's antitrust investigation or case is closed, the United
States no longer has a direct and substantial interest in the case,

SOURCE: 73 FR. 36186, June 25, 2008, unless otherwise noted,

AUTHORITY: 5 U.5.C. App. (Ethics in Governinent Act of 1978); 18 U.5.C. 207; E.O. 12674, 54 FR 15159, 3 CFR, 1989
‘Comp., p. 215, as modified by E.Q. 12731, 55 FR 42547, 3 CFR, 1990 Comp., p. 306.

Current through April 21, 2011; 76 FR 22602 i
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 08-80736-CIV-MARRA/JOHNSON

JANE DOE #1 and JANE DOE #2,

Petitioners,
VS.
UNITED STATES,
R.espondent.

/

UNITED STATES® RESPONSE TO JANE DOE #1 AND JANE DOE #2'S
MOTION FOR FINDING OF VIOLATIONS OF THE CRIME VICTIM RIGHTS
ACT AND REQUEST FOR A HEARING ON APPROPRIATE REMEDIES

Respondent, United States of America, by and through its undersigned counsel, files its
Response to Jane Doe #1 and Jane Doe #2's Motion for Finding of Violations of the Crime
Victims Rights Act and Request for a Hearing on Appropriale Remedies, and states:

L INTRODUCTION

The issue before this Court is whether the petitioners, Jane Doe #1 and Jane Doe #2, had
any rights under 18 U.8.C. § 3771(a), in the absence of a criminal charge being filed in the
Southern District of Florida, charging someone with the commission of a federal erime in which
petitioners were victims. Resolution of this issue 18 a matter of statutory interpretation of the
language of the Crime Victims Rights Act (CVRA). Whether the government lm:‘i a legal duty
under § 3771(a) is not resolved with reference to the position taken by employees of the
Department of Justice (DOJ) in letters to the petitioners, or the defense attorneys representing
Jeffrey Epstein. Nor are the subjective beliefs of DOJ employees relevant to the issue of

whether a duty existed under § 3771(a)(5) to consult with petitoners prior to entering into a Non-
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treated with faimess and with respect for her dignity and privacy.

5. The Petitioner has been denied her rights in that she has received no
consultation with the attorney for the government regarding the possible
disposition of the charges, no notice of any public court proceedings, no
information regarding her right to restitution, and no notice of rights under
the CVRA, as required under law.

6. The Petitioner is in jeopardy of losing her rights, as described above, if the
government is able to negotiate a plea or agreement with the Defendant
without her participation and knowledge.

WHEREFORE, for the reasons outlined above, the Petitioner respectfully
requesis this Court to grant her Petition, and to order the United States Attorney to

comply with the provisions of the CVRA prior to and including any plea or other
agreement with the Defendant and any attendant proceedings.

(DEI at 1-2.)

On the same day, the govermment was ordered by the Court to respond. (DE3). Two days
later, on July 9, 2008, the Government filed its Response and an accompanying Declaration,
establishing that (1) no federal criminal case charging Epstein had ever been filed and that a non-
prosecution agreement (“NPA™) had been signed and (2) despite this, the U.S. Attorney’s Office
had used its best efforts to comply with the CVRA. (DE 6-8, 12-14.)

On July 10, 2008, the Court set the matier for a hearing on July 11, 2008. {DE 5.) At the
hearing, Jane Doe #2 was added as a Petitioner. (DE1S5 at 14.) The Court inquired of Petitioners
what remedy they sought, and Petitioners made clear that they wanted to invalidate the Non-
Prosecution Agreement with Epstein. (/d. at 12.). The Court recognized that Epstein had entered
his State court guilty plea in reliance on the NPA (id. at 20), and the Petitioners concurred (id. at
20-21). MNonetheless, the Petitioners asked the Court “to vacate the agreement.” (/d. at 21.)

The Court asked the Petitioners whether there was “any need to rush to a decision in this
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matter?” (/d_ at 24.) The Petitioners said that there was not — *Your Honor is correct in stating
that it is not an emergency and it doesn’t need to happen today. . . . It doesn’t seem like there will
be any prejudice to any party.” (Jd at 26.)’

Two weeks later, on July 29, 2008, the government filed a notice informing the Court of
its position that there was no need for an evidentiary hearing and that the matter was ready for
ruling. (DE17.)

A few days later, Petitioners filed a response to the government's nolice, arguing that the
documents submitted by the government in its attachments to the Declarations it had filed
showed that violations of the CVRA had occurred and demanding the production of the NPA and
the report of an interview with Jane Doe #1.* (DE19.) In that “Response,” the Petitioners asked
the Court to enter “judgment in their favor that their rights under the CVREA have been violated.”
(fd ac11.)

On August 14, 2008, the Court held a status conference. (DE25.) The parties discussed
two matters. First, there was a discussion of the status of the litigation. Second, there was a
discussion of the Petitioners’ request to have access to the NPA. With regard to the second topic,
the Court decided to order the government to make the NPA available to any and all identified
victims, 5o long as they agreed to abide by the terms of a Protective Order, and ordered the
parties to work out the terms of such a Protective Order. (DE27 at 22-24)

As to the first topic, the Court inquired of the Petitioners whether there was a sufficient

"The Court also heard argument on whether the government’s filings needed to remain
under seal. (Jd at 27-32.) :

“With regard to the report of the meeting with Jane Doe #1., the government informed the
Court that no report was ever prepared. (DE22.)

4
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factual record for the Court to make its determination. Petitioners responded: 1 believe that you
do have a sufficient record, in that I don’t think that — I think that we’re in agreement that
additional evidence does not need to be taken in the case for Your Honor to make a ruling.”
(DE27 at 4 (emphasis added).) Petitioners also stated that, “because of the legal consequences of
invalidating the current agreement, it is likely not in my clients’ best interest to ask for the relief
that we initially asked for. So in order to effectively evaluate the situation and ask for the
appropriate relief, we would just be asking Your Honor at this point in time to allow us to see the
full entire plea agreement . . . ({d.)

The Court enquired, “All right. And then if | grant that relief, you will evaluate the
agreement and then decide whether to either dismiss your case or go forward and ask for some
additional relief?” (fd.)

Petitioners responded, “That’s correct, Your Honor.” (/d. at 5.)

One week after the status conference, on August 21, 2008, the Court entered the agreed
Protective Order, (DE26,) and the Petitioners were provided with a copy of the NPA. More than
a month later, on September 25, 2008, Petitioners did not dismiss their action, but, rather, asked
for additional relief — that is, they filed a motion to unseal the NPA. (DE28.) On October §,
2008, the government responded (DE29), stating that the NPA was never filed with the Court
and there was no reason to unseal the document. Petitioners filed a Reply on October 16, 2008,
(DE30,) ﬂiﬁtﬂing, in part, that the failure to unseal the NPA allowed the govermment to file
factually inaccurate Declarations. In the Reply, Petitioners agan did not ask for any additional
relief, now that they had the NPA in their possession, other than their renewed request to unseal

the NPA. (See DE30.)
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Raghts Act.” (DE48, 49, 50, 51.) This response follows,
ARGUMENT

Petitioners are not entitled to any relief in this case for several reasons. First, as stated in
the government’s response to Petitioners” Emergency Petition, CVRA rights do not attach in the
absence of federal criminal charges filed by a federal prosecutor. And crime victims cannot file a
stand-alone suit to enforce those rights. This conclusion is required by the CVRA itself and
separation of powers principles. Second, despite owing no legal duty, the U.S. Attorney’s Office
used its best efforts to treat both Petitioners fairly as set forth in the original response to the
Emergency Petition, and as further explained herein. Third, Petitioners’ failure to prosecute this
case in a timely fashion has extinguished their desired remedy under Due Process principles.

I11. PETITIONERS HAD NO RIGHTS UNDER 18 U.S.C. § 3771(a) BECAUSE

CRIMINAL CHARGES WERE NEVER FILED AGAINST EPSTEIN
IN THE SOUTHERN DISTRICT OF FLORIDA

The CVRA appears in Title 18, “Crimes and Criminal Procedure,” aﬁd the procedures for
enforcing the CVRA were implemented in the Federal Rules of Criminal Procedure. See 18
U.S.C. § 3771; Fed. R. Crim. P. 60.° The CVRA clearly states that it creates no civil “cause of
action for damages” for victims and that it does not “impair the prosecutonial discretion of the
Attorney General or any officer under his direction.” 18 US.C. § 3771(d}6). “Crime victims
have not been recognized as parties, and the Federal Rules of Criminal Procedure do not allow
them to intervene as parties to a prosecution.” fn re Amy Unknown,  F3d 2011 WL

OB8882 at *2 (5th Cir. Mar. 22, 2011). See also United Srmtesl Aguirre-Gonzalez, 597 F.3d 46,

*Fed. R. Crim. P. 60 was adopted on April 23, 2008 and made effective on December 1,
2008. While this was after most of the relevant events in this case, it reenforces the CVRA's
clear directive that it was not meant to create a civil cause of action,

7
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53 (1st Cir. 2010) (“Notwithstanding the rights reflected in the restitution statutes, crime victims
are not parties to a criminal sentencing proceeding. . .. Thus the baseline rule is that crime
victims, as non-parties, may not appeal a defendant’s criminal sentence.™)

While the CVRA provides specific procedures for what should occur if a victim is not
accorded rights in “any court proceeding involving any offense against a crime victim,” in a
federal criminal case, such as a change of plea or sentencing, see 18 U.S.C. §§ 3771(b)(1), (d){3),
no mandates are provided in instances where no federal criminal charges are ever filed.

Of the eight victims' rights set forth in 18 U.S.C. § 3771(a). the petition alleges a
violation of § 3771(a)(5), the nght to consult with the attorney for the Government; § 3771(a)(2),
the right to reasonable, accurate, and timely notice of any public court proceeding: § 3771(a){6},
the right to full and timely restitution as provided in law; and notice of their rights under the
CVRA.

It is undisputed that no federal criminal charges have been filed against Jeffrey Epstein, in
the U.S. District Court, Southern District of Florida, pertaining to the sexual abuse of minors.’
The United States submits that, since there was no “case” pending in the Southern Distriet of
Florida against Epstein, or any “court proceeding” involving an offense against Jane Doe #1 and
Jane Doe# 2, they cannot invoke any protections under the CVRA.

Title 18, United States Code, § 3771(a)(5). provides that a “crime victim" has “[t|he
reasonable right to confer with the attorney for the Government in the case.” (emphasis supplied).

In its interpretation of a federal statute, the court assumes that “Congress used words in a statute

T “A district court may take judicial notice of public records within its files relating fo the
particular case before it or other related cases.” Cash Inn of Dade, Inc. l. Metropolitan Dade
County, 932 F.2d 1239, 1243 (11" Cir. 1991 )(citations omitted).

8
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as they are commonly and ordinarily understood,” and reads the statute to give full effect to each
of its provisions. United States I DBR, Inc., 180 F.3d 1277, 1281 (11® Cir, 1999), citing
United States || MeLymont, 45 F3d 400, 401 (11" Cir. 1995). Section 3771(a)(5) grants a
crime victim the reasonable right to confer with the attorney for the Government “in the case.”
The phrase “in the case” must be considered since there is a canon of statutory construction that
“discourages courts from adopting a reading of a statute that renders any part of the statute mere
surplusage.” Bailey I United States, 516 U.5. 137, 146 (1995)(noting that each word in a
statute is intended to have “particular, nonsuperfluous meaning™).

Congress intended the phrase “in the case” to mean a case filed in a federal court. Federal
criminal cases are filed in the United States district courts through the filing of a eriminal
complaint, Fed R Crim.P. 3, or indictment, Fed. R.Crim.P. 7. In each instance, an attomey
representing the United States Government is required to sign the complaint or indictment.
Fed.R.Crim.P. 7{c)(1) provides that “[the] indictment or information must be a plain, concise,
and definite written statement of the essential facts constituting the offense charged and must be
signed by an attorney for the government.”  Interestingly, section 3771(a)(5) provides that a
crime victim has “[t]he reasonable right to confer with the attorney for the Government in the
case.” The exact phrase “attorney for the government™ is used in both Fed R.Crim.P. 7{c)1)
and 18 U.5.C. § 3771(a)5). with the addition of the term, “in the case.” in latter provision.
Thus, each criminal case filed in the district court has an “attorney for the Government”™
representing the sovereign United States.

Petitioners attempt to distort the meaning of “case” by arguing that a case existed in JTune

2007, when the FBI began investigating the allegations against Epstein. DE 48 at 25-26. In their
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view, a case commences when a law enforcement agency begins its investigation of a potential

crime. This interpretation is completely contrary to the text of section 3771(a)(5), since there is

no “attorney for the government” when a crime is first reported to a law enforcement agency. In

most instances, the law enforcement agency begins its preliminary investigation without

consulting the U.S. Attorney’s Office. Only when it appears the investigation may generate a )
potential for an indictment does the investigative agency refer the matter to the U.S. Attomey’s 4
Office. An “attomey for the government” appears only when a complaint or indictment is filed

in the district court.

Further, as used in legal documents, the word “case” is a term of art that has long been
understood to mean “a suit instituted according to the regular course of judicial procedure.™
Muskrat I. United States, 219 U.S. 346, 356 (1911) (Article Il “case™ or controversy); see also
Black’s Law Dictionary (6th ed.) 215 (“case” is a “general term for an action, cause, suit or ;
controversy at law or in equity”). “Whenever the claim of a party under the Constitution, laws or
treaties of the United States takes such a form that the judicial power is capable of acting upon it,
then it has become a case.” Mushkrar, 219 US. at 356. A “case.” in other words, is an adversarial
dispute where one party purposefully mvokes the judicial power seeking an adjudication of their
rights and obligations. [d.; see also Black’s at 215 (defining “case™ as “a question contested
before a court of justice™). This general understanding is equally applicable to criminal
proceedings. In Chavez I Martinez, 538 U.S. 760 (2005), the Supreme Court held that a
criminal “case” — as distinct from an investigation — “at the very least requires the initiation of
legal proceedings.” fd. at 766 (holding that police questioning during the course of a criminal

¥

investigation “does not constitute & ‘case’ within the meaning of the Fifth Amendment’s Self-

10
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Incrimination Clause) (citing Blyew I United States, 80 U.S. (13 Wall.) 581, 595 (1871), and
Black’s Law Dictionary).

Fin;ﬂ]y, Congress's use of the definite article “the” in reference to the word “case”
supports respondent’s view that “the case™ implies a specific adversary proceeding rather than an
indefinite ongoing investigation. Cf. Rumsfeld || Padilla, 542 U.S. 426, 434 (2004) (use of
definite article “the person™ in 28 U.8.C. 2241’s provision regarding a habeas custodian signifies
that there is usually only one proper custodian, and not several different ones).

Because there was not and is not any case against Epstein in the Southern District of
Florida, petitioners have no rights under § 3771(a)(5) to consult with the attomey for the
Government. The United States Attorney’s Office was under no obligation to consult with
petitioners prior to concluding its Non-Prosecution Agreement with Epstein.  For the same
reason, pefitioners’ claim under § 3771(a)(2) also fails. There has been no “public court
proceeding’ against Epstein in the U.S, Distriet Court, Southern District of Florida, since no
criminal case has been filed against him in the federal court. Consequently, there has been
nothing for which the U.S. Attorney’s Office was required to give notice to petitioners.

A different provision in the CVRA, 18 U.S.C. § 3771(b), also supperts the Government’s
interpretation of § 3771(a)(5).  Section 3771(b)(1) provides as follows:

In any court proceeding involving an offense against a crime
victim, the court shall ensure that the crime victim is afforded the
rights described in subsection (a). Before making a determination
described in subsection (a)(3), the court shall make every effort to
permit the fullest attendance possible by the victim and shall
consider reasonable alternatives to the exclusion of the victim from

the criminal proceeding. The reasons for any decision denying
relief under this chapter shall be clearly stated on the record.

11
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There is no “court proceeding” in this case because no federal criminal charges have been
lodged against Jeffrey Epstein.  Section 3771(b)(1) envisions that a district court presiding over
a criminal trial will be responsible for ensuring that a crime victim will be afforded rights granted
in § 3771(a).  Section 3771(a)(3), which is expressly referenced in § 3771(b)(1), provides that a
crime victim has

The right not to be excluded from any such public court

proceeding, unless the court, after receiving clear and convincing

evidence, determines that testimony by the victim would be

materially altered if the victim heard other testimony at that

proceeding.
This provision contemplates that, in the event a defendant invokes the rule of sequestration in
Fed.R.Evid. 615, the court must consider the crime victim’s rights under § 3771(a)}3), and can
only exclude the victim from the proceeding if the court finds there is clear and convineing
evidence that the victim’s testimony would be materially altered if the victim was allowed to hear
other testimony at the proceeding. By providing a difficult evidentiary standard which must be
met before a victim’s right to be present in the court proceeding can be denied, Congress was
purposefully limiting a court’s discretion in sequestering trial witnesses, when the witness is a
crime victim.

In the iﬁsmm case, there is no “court proceeding” since no federal criminal charges have

been brought against Epstein.  Therefore, § 3771(b)(1) is inapplicable. There is no role for

this Court to fulfill under § 3771(b)(1)."

*As discussed, infra, this interpretation is buttressed by the Federal Rules Committee’s
decision to incorporate the CVRA into the Federal Rules of Criminal Procedure at Fed. R. Crim.
P. 60.

12
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A The Venue Provision, Section 3771(d)¥3), Does Not Support Petitioners’
Argument That CVRA Rights Attach Prior to Formal Charges Being Filed

Petitioners also attempt to buttress their argument by claiming that section 3771(d)(3),
which sets forth the venue where a victim can seek relief, supports their view that the rights in
section 377 1{a) attach before any criminal charges are filed. DE 48 at 26. Section 3771{d)(3)
provides, in pertinent part, that “[t|he rights described in subsection (a) shall be asserted in the
district court in which a defendant is being prosecuted for the crime or, if no prosecution is
underway, in the district court in the district in which the crime occurred.”  As the respondent
explained at the July 11, 2008 hearing, section 3771(d)(3) is a venue provision, which provides
for where a motion under that section shall be filed. Congress’ provision of a location where a
motion can be filed does not lead to the conclusion that Congress also intended rights in section
3771(a) to exist even if no federal criminal charges are ever filed.

The venue language in the CVRA states that rights “shall be asserteci ... ifno
prosecution s underway, in the district courl in the district in which the crime occwred,” 18
U.S.C. § 3771(c)(3). Petitioners maintain that this provision establishes that the CVRA
contemplated a case such as this where no charges were ever filed. To the contrary, the

Separation of Powers doctrine and the full context of the CVRA counsel otherwise.” Here,

¥ By making this suggestion, the government is not suggesting that this language 1s
superfluous., Rather the period referred to in 18 U.S.C. § 3771(d)(3) is the time between arrest
and indictment. As stated by the Supreme Court, for purposes of the Sixth Amendment right to
counsel, “criminal prosecution” does not commence with the filing of a complaint and issuance
of an arrest warrant, but only upon the return of an indictment. K:‘r&yl Hllinois, 406 1.5, 682,
688-690 (1972). See also United States l Pace, 833 F.2d 1307, 1312 (9th Cir. 1987) (filing of
complaint and issuance of arrest warrant do not commence criminal prosecution for Sixth
Amendment purposes, but rather, based on Fed. R. Cnm. P. 7. “prosecution commenced when

the indictment was handed down™) (emphasis added}.
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Petitioners have not articulated what they are seeking. As set forth above in the Procedural

History, originally, Petitioners sought to have the NPA set aside.”” (DE15 at 12, 21.) They later
explicitly denied that they were seeking that remedy. (DE27 at4.) The Court asked Petitioners
to review the NPA and either dismiss their case or advise the Court promptly what remedy they

were seeking. (fd.) Thereafier, Petitioners asked only to have the NPA unsealed and made

The filing of a federal criminal complaint does not commence a formal
prosecution. Rather, the main reason a law enforcement officer files such a
complaint 15 to establish probable cause for an arrest warrant. See Fed. R, Crim. P,
3, 4(a); United States I Moore, 122 F.3d 1154, 1156 (8th Cir.1997). The criminal
process is still in the investigative stage, and “the adverse positions of government
and defendant”™ have vet to solidify. The filing of the federal complaint, therefore,
can no more be charactenized as “the initiation of adversary judicial proceedings
against the defendant,” than can the filing of an affidavit in support of a search
warrant.

United States || Atvarado, 440 ¥ 3d 191, 200 (4th Cir. 2006) (quoting United States |} Gouveia,
467 U.S, 180, 187, 189) (emphasis added). See also United States I Langley, 848 F.2d 152
(11th Cir. 1988) (formal criminal prosecution does not commence upon issuance of arrest
warrant).

During the period between the filing of a Criminal Complaint or a defendant’s arrest
{whichever occurs first), and the filing of an Indictment or an Information, several important
events will oceur, including his initial appearance and bond hearing. There also may be pre-
indictment plea negotiations. Also, if the defendant is arrested outside of the district where he
was charged, i.e., outside the district where the criminal activity oceurred, the defendant may ask
for permission to plead guilty in the arresting district — away from where the victims are located.
Section 3771(d)(3) makes certain that the victims can be heard in their “home” district to object
to the Rule 20 procedure for transferring the case so that they can more easily exercise their right
to appear at court proceedings.

Importantly, when incorporated into the Federal Rules of Criminal Procedure, this
language became: “Where Rights May Be Asserted. A victim’s rights described in these rules
must be asserted in the district where a defendant is being prosecuted for the crime.” Fed. R,
Crim. P. 60(b)(4) (emphasis added).

""As explained below, to the extent that they are still asserting the right to that relief, they
are not entitled to it.
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public. (DE28.) The Court denied that motion. (DE36.) Now, more than two years later, they
have asked the Court only to make a finding of a violation of the CVRA, asking that the issue of
remedy be saved for a later date.

The fundamental rationale of the separation of powers doctrine is particularly compelling
in the context of this case, the handling of criminal prosecutions. “The Attorney General and
United States Attorneys retain *broad discretion’ to enforce the Nation’s criminal laws. They
have this latitude because they are designated by statute as the President’s delegates to help him
discharge his constitutional responsibility to ‘take Care that the Laws be faithfully executed.’™
United States I Armsrong, 517 U.S. 456, 464 (1996) (quoting Wa_wel United States, 470 U.S.
598, 607 (1985); quoting 1.S. Const., Art. I § 3; citing 28 U.S.C. §§ 516, 547).

This broad discretion rests largely on the recognition that the decision to prosecute

is particularly ill-suited to judicial review. Such factors as the strength of the

case, the prosecution’s general deterrence value, the Government’s enforcement

priorities, and the case’s relationship to the Government's overall enforcement

plan are not readily susceptible to the kind of analysis the courts are competent to

undertake. Judicial supervision in this area, moreover, entails systemic costs of

particular concern. Examining the basis of a prosecution delays the criminal
proceeding, threatens to chill law enforcement by subjecting the prosecutor’s

motives and decisionmaking to outside inquiry, and may undermine prosecutorial

effectiveness by revealing the Government’s enforcement policy. All these are

substantial concerns that make the courts properly hesitant to examine the

decision whether w prosecute.

H’ayfel. United States, 470 17.8.598, 607-08 (1985). See also Town of Newton I Rumery, 480
U.S. 386, 396 (1987 (“[Clourts normally must defer to prosecutorial decisions as to whom to
prosecute. The reasons for judicial deference are well known. Prosecutonal charging decisions

are rarely simple. In addition to assessing the swength and importance of a case, prosecutors also

must consider other tangible and intangible factors, such as government enforcement priorities.
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Finally, they also must decide how best to allocate the scarce resources of a criminal justice
system that simply cannot accommodate the litigation of every serious criminal charge.”). In the
Epstein case, the U.S. Attorney’s Office also had to balance its federal prosecutorial discretion
with its relationship with the Palm Beach County State Attorney’s Office in light of the pre-
existing state investigation,

In addition to the authorities cited above, the Supreme Court’s decision in Heckler I'
Chaney, 470 U.S. 821 (1985), further supports the interpretation that the CVRA does not provide
for judicial intervention in a case where no criminal charges were ever filed against a defendant.
In Chaney, the Supreme Court held that an agency's decision to refuse enforcement of one of its
regulations is unsuitable for judicial review, despite the existence of the Administrative
Procedures Act (“APA™), like, in this case, the Justice Department’s regulations on victim
consultations." See id at 831; see also American Disabled for Attendant Programs Today I

United States Dep't of Housing and Urban Dev., 170 F.3d 381, 384 (3d Cir. 1999 (citing

""The reasons are identical to those that disfavor judicial intervention into prosecutorial
discretion:

First, an agency decision not to enforce often involves a complicated balancing of
a number of factors which are peculiarly within its expertise. Thus, the agency
must not only assess whether a violation had occurred, but whether agency
resources are best spent on this violation or another, whether the agency is likely
to succeed if it acts, whether the particular enforcement action requested best fits
the agency’s overall policies, and, indeed, whether the agency has enough
resources to undertake the action at all. An agency generally cannot act against
each technical violation of the statute it is charged with enforcing, The agency is
far better equipped than the courts to deal with the many variable involved in the
proper ordering of its prionities. '

Id. at 831-32
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Chanev) (“Agency actions are typically presumed to be reviewable under the APA." Importantly
however, the Supreme Court has established a presumption against judicial review of agency
decisions that involve whether to undertake investigative or enforcement actions.”). Thus, as
explained in Chaney, the existence of the APA and an agency’s refusal to act, without more, will
not create a “case or controversy.” Chaney explained that, the agency’s refusal is “only
presumptively unreviewable; the presumption may be rebutted where the substantive statute has
provided guidelines for the agency to follow in exercising its enforcement powers.” Chaney at
LEER

The CVRA reiterates the presumption created by the language contained in 3771(d)(6) -
that there 18 no “cause of action” — and in 3771(f)(2)(D) — that there shall be no “judicial review
of the final decision of the Attorney General” of any complaints of violations of the CVRA,
Block v. Securities and Exchange Comm 'n, 50 F.3d 1078 (D.C. Cir. 1995), is instructive. In
Block, petitioners filed a petition asking the Court to find that the SEC had failed to fulfill its |
obligation to hold a hearing and determine whether petitioners were “interested persons” under
the Investment Advisers Act. Jd. at 1080. The SEC responded that its decision not to act upon
petitioners” application was a decision not to enforce that is committed to the agency’s discretion
and, therefore, was not subject to judicial review under Chaney. Block at 1081, The D.C. Circuit
found that the Chaney rule applied:

The Supreme Court in Chaney provided no formula by which to determine

whether agency decisions of a particular type are “decisions to refuse

enforcement.” The Court clearly included within that set, however, not only an

agency's delermination not to proceed against a recognized violation, but also its
antecedent judgment upon the question “whether a violation has occurred.”

20f course, Petitioners have not invoked the APA as a basis for jurisdiction.
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Block, 50 F.3d at 1081 (guoting Chaney, 470 U.S. at 831).

That type of inquiry is exactly the one requested by Jane Does #1 and #2 — did the U.S.
Attorney’s Office for the Southern District of Florida violate the CVRA. Here, Petitioners’
request should be examined with even greater caution than the average agency decision because
it involves a decision regarding a criminal prosecution.

At least one district court has also recognized that finding a CVRA violation, especially
of the right to be treated with dignity and respect — the right that is the primary focus of
Petitioners” Motion for Finding of Violations — does not always provide a remedy, even when a
federal criminal case exists. In United Srare.!;l. Rubin, 558 I, Supp. 2d 411 (E.D.N.Y. 2008), the
district court treated the victims with a fair amount of skepticism, and noted that the government
believed that the victims were trying to use the CVRA as a mechanism to “undo Rubin’s guilty
plea in exchange for a favorable settlement of their ongoing civil suit in California state court.
Movants take vigorous exception to any [such] suggestion . . ." although the Court later noted
that the victims were attempting to use the CVRA to obtain discovery from the defendant. /d at
416, 425. With respect to certain CVEA rights, the Rubin court noted the lack of a remedy:

The CVRA also lists among the rights secured to a victim the right to “be treated

with fairmess and with respect for the victim’s dignity and privacy.” 18 US.C. §

3771(a)(B). As Magistrate Judge Orenstein observed in Turner: “Neither the text

of the statute nor its legislative history provides guidance as to what specific

procedures or substantive relief, if any, Congress intended this provision to

require or prohibit.” [United States § Turner, 367 F. Supp. 2d 319, 335 (E.D.N.Y

2005).] While this provision must be read liberally as giving courts and the

government the mission to do all that they can to vindicate a victim’s legitimate

requests for fairness, respect and dignity, the Court doubts, strongly, that the

authors of the statute succeeded in doing more. It 1s hard to comprehend, in any

case, how a court presiding over the prosecution of a defendant could engage in

sidebar dispute resolution between a victim and the government regarding the
strategic decisions of the government about the very prosecution the Court is to
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try impartially. . . . the Court refuses to adopt an interpretation of (a)(8) that
prohibits the government from raising legitimate arguments in support of its
opposition to a motion simply because the arguments may hurt a victim’s feelings
or reputation, More pointedly, such a dispute is precisely the kind of dispute a
court should not involve itself in since it cannot do so without potentially
compromising its ability to be impartial to the government and defendant, the only
true parties to the trial of the indictment.

Id at 428, Cf. Cole I Federal Bureau of Investigation, 719 F. Supp. 2d 1229, 1245 n.4 (D,
Mont. 2010) (Purported crime victims brought class action claim against FBI and U.S. Attorney’s
Office for repeated failures to investigate and prosecute crimes involved Native American
victims asserting, infer alia, violations of the CVRA, District court dismissed most claims,
including CVRA claims, noting that the alleged CVRA injury “does not meet the requirements
for an injury-in-fact for standing purposes. The lost opportunities to receive benefits under the
crime victims statutes are too speculative to give rise to an Article 11 injury.”)

B. Construing the CVRA to Apply Before a Decision 1o Prosecute Federally Is Made

Will Improperly Impair the Decision-Making Authority of the Executive Branch,
in Contravention of the Legislative History of the CVRA

The ramifications of the position .aspaused by the Petitioners in this case are significant.

And those ramifications were understood by Congress. Thus, Congress maintained separate
legislation aimed at rights govermng pre-charging protections, see 42 U.S,C. § 10607, and
legislation aimed at rights governing post-charging protections, that is, the CVRA. Senator Kyl
noted that the right to confer with the “attorney for the Government in the case” only applied post
charging:

This right to confer does not give the crime vietims any right to

direct the prosecution. Prosecutors should consider it part of their

profession to be available to consult with crime victims about

concerns the victims may have which are pertinent to the case, case
proceedings or dispositions. Under this provision, victims are able
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to confer with the Government’s attorney about proceedings after
charging,

150 Cong.Rec. 54260, 54268 (daily ed. Apr. 22, 2004)(statement of Sen. Kyl emphasis added).

In addition to issues of prosecutonal discretion described above, additional considerations
prior to filing criminal charges include grand jury secrecy, see Fed. R. Crim. P. 6(¢), and due
process rights of persons under investigation.

Petitioners’ argument fails to take into account the admonition of Congress in section
3771(d)(6) that “[n]othing in this chapter shall be construed to impair the prosecutorial discretion
of the Attormey General or any officer under his direction.” It is well-settled that “the decision
of whether or not to prosecute ... i a decision firmly committed by the [Clonstitution to the
executive branch of the government.” United States I. Renfro, 620 F.2d 569, 574 (6" Cir, 1980).
Further, “intervention by the court in the internal affairs of the Justice Department would clearly
constitute a violation of the Separation of Powers doctrine.” 1d. In Dresser Industries, Inc. I.
United States, 596 F.2d 1231, 1237 (5" Cir. 1979), the court of appeals observed that “[t]he
decision to prosecute is largely unreviewable by the courts.” citing United Srate3I Cox, 342
F.2d 167 (5" Cir. 1965).  The logical corollary to this proposition is that, the decision not to
prosecute, or to dispose of a matter by entering into a non-prosecution agreement, is also largely
unreviewable by the courts.

An interpretation that the rights enumerated in section 3771(a) do not attach until formal
charges are filed in a district court comports with the notion of giving broad deference to the
prosecutorial discretion of the Attorney General. Under petitioners’ interpretation, a case is

commenced when a law enforcement agency begins to investigate to determine if a crime was
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committed. Under their view of section 377 1(a)(5), a putative victim could file a motion with
the district court, in the district where the crime occurred, to complain that a law enforcement
agency declined to rai'-:r. a case for prosecution to the U.S, Attormey's Office, and the law
enforcement agency did not afford him or her “the reasonable right to confer with the attorney for
the Government in the case,” prior to making its decision not to refer the case. It is only a small
step to the next phase, a motion to challenge the U.S. Attomey’s Office’s decision to decline
prosecution, without having conferred with the putative victim prior to making the decision.

Even if the U.S. Attomey’s Office decided to seek a grand jury indictment, under
petitioners’ interpretation, a dissatisfied vietim could file a motion challenging the Attorney
General’s choice of the charges to bring, or who it chose to charge, by arguing the U.S.
Attorney’s Office did not confer with the victim prior to drafting the indictment. Of course,
such judicial scrutiny is not available since *[d]ecisions on whether to charge, who to charge, and
what to charge, are all in the prosecutor’s discretion.” United States I BFP Products North
America, Inc., 2008 WL 501321 at *11, citing United States I Armstrong, 517 U.S. 456, 464
(1996)(quoting Bordenkircher |} Hayes, 434 U.S. 357, 364 (1978)).

Allowing claims like Petitioners’ to proceed would open the inner workings of that
prosecutorial discretion and the grand jury to judicial scrutiny - exactly the outcome that the
CVRA states 1s disallowed.

For example, in In re Petersen, 2010 WL 5108692 (N.D. Ind. Dec. 8, 2010), an individual
and a corporation filed an emergency petition for enforcement of the CVRA, “seeking an order
compelling the Department of Justice and United States Attormey General Eric Holder, Jr. to

comply with the CVRA and to accord them various rights conferred upon crime victims under
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the Act, 18 U.S.C. § 3771(a),” in a case where no charges were ever filed against the putative
defendants. Jd. at *1. The petitioners claimed that they were victims of various federal crimes
related to fraud, securities crimes, and money laundering, among others, and that the U.S.
Attorney’s Office for the Northern District of Indiana had “refused to confer with them, denied
them their right to full and timely restitution, . . . and demonstrated *a total indifference and lack
of respect to the victims of real estate and mortgage fraud crimes,” in violation of 18 US.C. §
3771(a)(5)(8)."" Id.

Citing the CVRA’s express prohibition on impairing prosecutorial discretion, id. at *2,
and noting that the court had “no authority under the CVRA to compel the Attorney General to
promulgate regulations, ‘meaningful’ or otherwise,” id. at *3, the Petersen court dismiss;ad the
CVHRA petition. Simply, “the U.S. Attorney didn’t have an obligation under the CVRA to confer
with the petitioners until after a charge was filed and a case opened, and the decision not to bring
charges against the alleged perpetrators was a matter of prosecutorial discretion, not subject to
review under the CVRA." Id. at *2.

Petersen previews the reasons for limiting CVRA actions to cases where criminal charges
have already been filed. Failure to do so could divert limited prosecutorial and judicial resources
to dealing with numerous frivolous claims. For example, any assault that occurs in a federal
prison could be charged as a federal offense.” The Bureau of Prisons also has its own

administrative remedies for resolving prisoner disputes. Construing the CVRA in the way that

"See 18 U.S.C. § 113 (assault within territorial jurisdiction of the United States); United
States l Anderson, 528 F.2d 590, 591 (5th Cir. 1976} (in prosecution for assault with intent fo
commit murder within territorial jurisdiction of United States, district court could properly take
Judicial notice of fact that FCI Tallahassee was within special territorial jurisdiction of United
States).
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Petitioners urge would require AUSAs to meet and confer with each and every prisoner who
alleged that he or she was the victim of an assault from another prisoner. If the U.S. Attormey’s
Office determined that there was insufficient evidence to prosecute, or exercised its discretion to
decline prosecution in favor of administrative remedies, the prisoner could, according to
Petitioners, file a CVRA claim, and then a petition for mandamus that would have to be heard
within 72 hours." At least one prisoner has filed exactly this type of suit, not once, but twice.
See Searcy I NFN Palerz, 2007 WL 1875802 (D.5.C. June 27, 2007) (prisoner who alleged he
was victim of assault filed suit under CVRA attempting to force U.S. Attorney’s Office, FBI, and
BOP to prosecute alleged perpetrator); Searcy I NFEN Skinner, 2006 WL 1677177 (D.S.C. June
16, 2006) (same).

These fears are not imagined — several individuals have tried to use the CVRA to force
the United States — via the federal courts — to act in ways never contemplated by the CVRA’s
drafters. For example, a prisoner filed a writ of mandamus asking the Third Circuit Court of
Appeals to find that the United States had violated his victms’ rights under the CVRA by failing
to file a Rule 35 motion to reduce his sentence after he provided information against another
prisoner who had committed theft from the prison. See In re Dawalibi, 338 Fed. Appx. 112,
2000 WL 2186517 (3d Cir. 2009). The other prisoner had assaulted Dawalibi when he learned
that Dawalibi had provided information against him, and Dawalibi asserted that the failure to
award a Rule 35(b) sentence reduction violated his right under the CVRA to be treated with

fairness. See id., 338 Fed. Appx. at 113-14.

“Pursuant to 18 U.S.C. § 2771(c}3), “[i]f the district court denies the relief sought, the
movant may petition the court of appeals for a writ of mandamus. . . . The court of appeals shall
take up and decide such application forthwith within 72 hours after the petition has been filed.”
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In Sieverding || United States Dep 't of Justice, 693 F. Supp. 2d 93 (D.D.C. 2010), the
district court discussed a series of claims brought by the Sieverdings, a husband and wife so well
known to the court for their “abusive litigation practices” thal the district court “imposed filing
restrictions” on them and “arrested and jailed [Mrs. Sieverding] for civil contempt several times
between 2005 and 2007." Id. at 99 (citations omitted). Thereafter, the Sieverdings alleged
dozens of Privacy Act and other violations stemming from these arrests and incarcerations. The

allegations by Mrs. Sieverding included that:

DOJ was required to meet with her and investigate (if not prosecute) her various
allegations of criminal behavior [by FBI agents and Deputy U.S. Marshals in
connection with the court-ordered arrests]. She argues that the Justice for All Act
of 2004" “gives her the right to discuss her allegation of criminal acts and DOJ’s
decisions to prosecute or not prosecute with a U.S. Attorney.” . .. Ms. Sieverding
also alleges that the Justice for All Act and the Mandatory Victum's Restitution
Act require DOJ to “subpoena the parties whom she alleges committed federal
crimes that injured her.” Similarly she contends that DOJ had “a specific
statutory mandate to investigate alleged crimes and they chose not to.”

Td at 110, Just as in Petersen, the Sieverding court dismissed these claims, relying on 18 U.S.C.
§ 3771(d)X6e) (“MNothing in this chapter shall be construed to impair the prosecutorial discretion of
the Attorney General or any officer under his direction.”™). The Court should do the same in this
case.

C. Analysis of Whether an Individual is a Victim Entitled to Protections under §

3771(a) Is Based Upon the Criminal Charge Lodged By the United States
Government in the United States Distniet Court

Federal court decisions construing the CVRA have focused upon the charges formally
lodged against an accused, in determining whether an individual was covered by the CVRA. In

In Re Stewart, 552 F.3d 1285 (117 Cir. 2008), the Eleventh Circuit observed, in the opening

*The Justice for All Act included the CVRA and several other criminal laws,
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sentence of its opinion, that “[t]he Crime Victim Rights Act ("CVRA™), I8 U.S.C. § 3771,
provides that victims of a federal crime may appear and be heard during some phases of the
prosecution of the person charged with the crime.” Id. at 1285-86 (footnote omitted and
emphasis added). In Stewart, the issue was whether individuals who had purchased houses from
various real estate developers were victims under the CVRA, when the purchasers were required
to pay a two percent mortgage origination fee, instead of the one percent fee which Coast Bank
of Florida and American Mortgage Link, the mortgage origination firm, had agreed would be
paid by a purchaser. The additional one percent was pocketed by defendant Phillip Coon, an
Executive Vice-President of Coast Bank, and defendant John Miller, president of American
Mortgage Link.

Coon and Miller were charged in a one-count Information on October 15, 2008, with
conspiracy to deprive the bank of honest services in violation of the wire fraud statute. /d. at
1287. On November 5, 2008, Coon and Miller entered into a plea agreement with the
government.  On the same day, Coon and Miller appeared before a Magistrate Judge to tender
their pleas of guilty. The petitioners appeared and asked to be heard. /d. The government
objected, arguing that the petitioners were not victims of the offense charged in the information.
The Magistrate Judge agreed and denied the petitioners the right to be heard. J/d.

On appeal, the Eleventh Circuit noted that, “[t]he question the petition presents is whether
petitioners are victims of the criminal conduct as described in the information pending in the
district court.” Id. at 1288, Referencing the definition of victim in 18 U.S.C. § 3771(c), the
Eleventh Circuit noted that, to determine a crime victim, first, the court identifies the behavior

constituting “commission of a federal offense,” and second, identifies the direct and proximate
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effects of that behavior on parties other than the United States. 7d. 1If the criminal behavior
causes a party direct and proximate harmful effects, the party is a victim under the CVRA.

The Eleventh Circuit ultimately found that the petitioners had been harmed because they
had to pay the extra one percent. In doing so, the appellate court examined the relevant criminal
behavior which formed the basis for the eriminal violation charged in the information. Id. at

288-89.

Similarly, in United Sfm‘:':‘:il. Turner, 367 F.Supp.2d 319 (E.D.N.Y. 2005), the district
court analyzed the means by which a court would identify the victims in a criminal case, when
applying the definition in § 3771(¢)."* Noting the presumption of imnocence that a defendant
enjoys, the court observed that it could presume no person would meet the definition of victim
unless and until the defendant was proved guilty beyond a reasonable doubt. /d. at 326. This
approach was rejected because it would produce an absurd result that the court assumed
Congress did not intend.  Next, the court found that, while the CVRA does not include an
express provision preserving the presumption of a defendant’s innocence, such a reasonable
limitation must be inferred as a matter of due process and to avoid an interpretation that would
render the statute unconstitutional. /d. at 326(citations omitted). The district court then
concluded:

Accordingly, | interpret the definition in § 3771(e) to include any
person who would be considered a “crime victim™ if the

government were to establish the truth of the factual allegations in
its charging instrument.

'* 18 U.S.C. § 3771(e) defines “crime victim” as “a person directly and proximately
harmed as a result of the commission of a Federal offense or an offense in the District of
Columbia.™
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1d. (emphasis added).

In In Re MeNulty, 597 F.3d 344 (6* Cir. 2010), the petitioner claimed he was a victim
under the CVRA in a prosecution of Arctic Glacier International, Inc., for participating in a
conspiracy to suppress and eliminate competition by allocating packaged-ice customers in
southeastern Michigan and the Detroit, Michigan, metropolitan area. McNulty had been an
employee of Arctic Glacier, and was told of the conspiracy. Jd. at 346-47. When he refused to
participate in the conspiracy, he was fired by Arctic Glacier.

On September 29, 2009, the United States government charged Arctic Glacier, in a sealed
information, with violating 15 U.S.C. § 1. [d at 347, Arctic Glacier and the government
entered into a plea agreement on October 13, 2009, in which Arctic Glacier agreed to plead guilty
to the charge; the parties agreed to recommend a fine of $9 million; and the government agreed
not to seek restitution. fd

At the sentencing heanng held on February 22, 2010, the district court found that the
victims in the case were the customers of Arctic Glacier, and that McNulty was an employee of
the defendant, not a customer. /d. at 348, The court further found that there was no evidence
McNulty was directly or proximately harmed by the conspiracy for which Arctic Glacier was
convicted. Accordingly, the district court held McNulty was not a “victim of the offense
charged in this case.” [d.

MeNulty sought mandamus relief in the court of appeals under 18 U.5.C. § 3771(d)(3).
Relying upon appellate court decisions from other circuits, including Stewart, the Sixth Circuit
found that § 3771(e)’s definitional requirement that a victim be “directly and proximately

harmed” encompassed the traditional “but for” and proximate cause analyses. Id. at 350, citing
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In Re Rendon Galvis, 564 F.3d 170, 175 (2" Cir. 2009).  As applied to McNulty, the issue was
whether he was directly and proximately harmed by criminal conduct in the course of the
conspiracy or if the actions taken by defendants in the underlying case which allegedly harmed
McNuity were merely ancillary to the conspiracy. The Sixth Circuit stated:

In making this determination, we must (1) look to the offense of

conviction, based solely on the facts reflected in the jury verdict or

admitted by defendant; and then (2) determine, based on those

facts, whether any person or persons were “directly and

proximately harmed as a result of the commission of [that] Federal

offense. Id at 351, citing United States I Atl. States Cast Iron

Pipe Co., 612 F.Supp.2d 453, 536 (D.N.J. 2009).
Again, in determining whether an individual qualified as a victim, the appellate court looked to
the charging document, and the crime charged, to decide whether the individual had been directly
and proximately harmed. In McNulty, the Sixth Circuit ultimately agreed with the district
cowrt’s conclusion that McNulty was not a victim. 597 F.3d at 351-52.  The appellate court
found that the alleged harm to McNulty stemmed from his firing for refusing to participate in the
conspiracy, and his “blackballing™ from future employment with packaged-ice companies until
he stopped working with the government in exposing the conspiracy. “If proven, these would
indeed be harms to McNulty, but they are not criminal in nature, nor is there any evidence that
they are normally associated with the crime of antitrust conspiracy.” /d. at 352.

[nterestingly, the Sixth Circuit observed that McNulty's firing and subsequent

blackballing in the packaged-ice industry may have supported a charge of obstruction of justice.
Id. at 352 n.9. Nonetheless, the court found this to be irrelevant because, “for purposes of the

CVRA definition of ‘crime victim,” the only material federal offenses are those for which there is

a conviction or plea.” Id., citing Hughey I United States, 495 U S. 411, 418 (1979), and In Re
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Rendon Galvis, 64 F.3d at 175.

Plainly, the analysis of whether an individual is entitled to invoke rights provided in §
3771(a) is based upon an examination of the criminal charge in the charging instrument. It
follows, therefore, that in the absence of any charging instrument, there are no rights under §
3771(a).

D. In re Dean Is Inapplicable to this Case

Petitioners rely heavily upon In re Dean, 527 F.3d 391 (5™ Cir. 2008). DE 48 at 27-31.
They argue Dean is “remarkably similar™ to their case (DE 48 at 27), but close examination
demonstrates there are major differences which render Dean inapplicable.

First, unlike here, a criminal charge was actually filed in Dean. The government in Dean
filed its criminal information on October 22, 2007, and defendant BP signed the plea agreement
two days later. [d. The information was unsealed, and notices sent to the victims in November
2007 and January 2008, advising of scheduled proceedings and their night to be heard. On
February 4, 2008, BP plead guilty at a hearing, and all victims who wished to be heard were
permitted to speak.

Second, “[b]efore bringing any charges, the government, on October 18, 2007, filed a
sealed ex parte motion for “an order outlining the procedures to be followed under the
[CVRAL™ Id at392. The government invoked 18 U.S.C. § 3771(d)(2), applicable to cases
mvolving multiple crime victims, and sought judicial review and approval of what the
government deemed was a “reasonable procedure to give effect to this chapter that does not
unduly complicate or prolong the proceedings.” United States |} BP Products North America,

Inc., 2008 WL 501321 (S.D.Tex, Feb. 21, 2008} at * 2. The government announced to the court
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that a plea agreement was expected to be signed in about a week, and that because of the number
of victims, consulting all the victims would not be practicable, and notifying the victims would
result in media coverage that could impair the plea negotiation process and might prejudice the
case in the event no plea was reached. Dean, 572 F.3d at 392. The district court granted the
government’s ex parte motion, finding that notifying all the victims was impracticable due to
their large number, and that extensive media coverage could prejudice the plea negotiation
process or pn;ejudice the case if no plea was reached. The court directed that, once an agreement
was signed, the government should provide reasonable notice to all identifiable victims and
afford the victims of the rights set forth in the CVRA, prior to the actual entry of the guilty plea.
Id. at393.

Ultimately, the Fifth Circuit found the district court erred in entering its ex parte order
because the fewer than 200 victims “could be easily reached.” [d. at 394-95. Additionally, the
Fifth Circuit assailed the district court’s reasoning that any public notification of a potential
criminal disposition of the case, due to extensive media coverage of the explosion, would
prejudice BP and could impair the plea negotiation process and could prejudice the case in the
event that no plea was reached. Jd at 395, The Fifth Circuit observed:

In passing the Act, Congress made the policy decision — which we
are bound to enforce — that the victims have a right to inform the
plea negotiation process by conferring with prosecutors before a
plea agreement is reached. 7d.

In the instant case, the U.S. Attorney’s Office never invoked the Court’s authority to
obtain a dispensation on the application of the CVRA. Since no filing of federal charges was
contemplated, there was no need to seek Court approval of the manner in which the CVRA

would be implemented, as in Dean. In Dean, the U,8. Attorney’s Office knew that it would be
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filing criminal charges against BP, and the provisions in 18 U.S.C. § 3771(a) would become
applicable. Since it expected to formally file the criminal charges after a plea agreement had
been concluded, it needed to consult the Court to obtain judicial approval of what it deemed
would satisty the CVRA.

In contrast, the U.S. Attorney’s disposition of the Epstein matter was to enter into a non-
prosecution agreement with him. Unlike a plea agreement, non-prosecution agreements are not
subject to judicial pre-approval. United Srates I Dorsett, 2009 WL 2386070 at *4 (D.Neb. JTul.
23, 2009)(“Non-prosecution agreements are similar to plea agreements, except adherence to a
non-prosecution agreement is the responsibility of the prosecutor alone while a plea agreement is
subject to the approval of the court."), and United States I Minnesota Mining & Mfg. Co., 551
F.2d 1106, 1112 (8 Cir, 1977“This was not a traditional plea bargain arrangement in which the
trial judge was a participant. Rather, it was a prosecutorial agreement, the inviolability of which
rested completely in the province of the government prosecutors, who have sole power and
responsibility to institute criminal proceedings”™). Consequently, the U.S. Attormey's Office did
not invoke the authority of the Court, or file a formal charge against Epstein. These two key
distinctions, the absence of any invocation of the Court’s authority and the absence of any formal
charge being filed, render Dean inapplicable to the instant case.

IV.  THE SUBJECTIVE BELIEFS OF UNITED STATES ATTORNEY'S OFFICE
OFFICIALS, THAT PETITIONERS WERE COVERED BY THE CVRA, ARE
IRRELEVANT

Petitioners next argue they are protected by the CVRA because the U.S. Attorney's Office
took that position in letters to Jane Doe #1 and to Epstein’s attorneys. DE 48 at 31-33.  Further,

petitioners have assembled a list of purportedly uncontroverted facts, based mainly upon ¢-mail
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messages and correspondence between U.S. Attorney's Office officials and the legal
representatives of Jefirey Epstein, in the time surrounding the execution of the Non-Prosecution
Agreement.  In several of the e-mails, U5, Attomey’s Office personnel express the view that
the CVRA applied to petitioners, or that the CVRA obligated the U.S. Attomey’s Office to take
certain actions with regard to the victims,

Petitioners argue that the Government 1s somehow bound by the position taken in these e-
mails and letters. This assertion is plainly incorrect. These e-mails authored by members of the
.S, Attommey’s Office are “merely a statement of assertion or concession made for some
independent purpose,” and may be controverted or explained by the party who made it. Martinez
I. Bally''s Louisiana, Inc., 244 F.3d 474, 476-77 (5" Cir. 2001), ciring McNamara I Miller, 269
F.2d 511, 515 (D.C. Cir, 1959), In contrast, a judicial admission is a formal concession in the
pleadings or stipulations by a party or counsel that i8 binding on the party making them.
Martinez, 244 F.3d at 476.

Significantly, an admission is binding as a judicial admission only if it pertams to a fact,
not a legal conclusion. McCaskill I SCI Mgmt. Corp., 298 F.3d 677, 681-82 (7" Cir.
2002)(Rovner, J., concurring).  In Sulkoff I United States, 2003 WL 1903349 (5.D. Ind. 2003),
the United States filed its answer in a Federal Tort Claims Act case, in which it admitted that a
physician, Dr. Jackson, was an employee of the Veterans Administration at the time he treated
the plaintiff Sulkoff. Subsequently, the United States Attorney’s Office became aware that Dr.
Jackson was not an employee of the United States.  When the United States sought to amend its
answer. Sulkoff claimed the povernment was bound by its judicial admission that Dr. Jackson

was an employee of the United States. fd at *5.
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The district court found that the United States’ admission that Dr. Jackson was an
employee was not a judicial admission, because “[w]hether Dr. Jackson was a federal employee
under the FTCA appears to be a question of law.” Id.(citations omitted). The court also
observed that, “[flactual admissions can be binding as judicial admissions; admissions of legal
conclusions cannot,” Id.(citations omitted). See also Dabertin I HCR Manor Care, Inc., 68
F.Supp.2d 998, 1000 (N.D. I11. 1999)(“1t is well established that judicial admissions on questions
of law have no legal effect.”)(citation omitted).

Inasmuch as judicial admissions, which are formally made in pleadings or stipulation by a
party or its counsel, cannot extend to legal conelusions, it follows that evidentiary admissions,
which are not made in the course of the litigation itself, also cannot bind a party on a question of
law. Simply stated, the subjective beliefs of some U.S. Attorney’s Office officials that the
CVRA applied to petitioners does not make it so.

Whether any of the rights in 18 U.S.C. § 3771(a) applied to petitioners is a question of
law, to be decided by this Court. Under petitioners” argument, the pre-litigation position taken
by the U.S. Attorney’s Office should be binding. Of course, if the same e-mails and letters
expressed the view that 18 U.S.C. § 3771(a) did not apply until a formal charge was filed, the
government doubts petitioners would be withdrawing their motion. I petitioners” argument is
correct, then the resolution of whether rights accorded in § 3771(a) apply would depend upon the
position asserted by the govermment, prior to the litigation. Court decisions would be based
upon what position the DOJ took prior to the inception of the litigation, what could lead to
conflicting decisions, based not upon statutory interpretation, but the pre-litigation position taken

bv the Government.  Simply stated, the positions taken by the government in the e-mails and
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letters are irrelevant to the resolution of the legal question of whether § 3771(a) applies prior to
the filing of a formal charge.

I. CONSIDERING EACH OF THE CVRA RIGHTS SEPARATELY, THERE
WAS NO CVRA VIOLATION

As set forth above, the CVRA did not apply because the U.S. Attomey’s Office ulumately
exercised its discretion to defer prosecution in favor of prosecution by the State of Florida.
Nonetheless, during its investigation, the agents and AUSA, in compliance with the Justice
Department’s guidelines on working with victims and witnesses, went above and beyond the
legal minimum requirements and provided information and assistance prior to the decision to
decline prosecution and even afterwards. Those guidelines encourage Justice Department
employees to do more than the legal minimum when possible and to treat victims and witnesses
with courtesy and respect. In doing so, the Court will see that, even if the CVRA had applied,
there was complhiance.

1. The right to be reasonably protected from the accused

The first CVRA 1ight is to be “reasonably protected from the accused.” 18 U.S.C. §
3771(a)1). As explained in Rubin, some victims have fastened “on this first enumerated right as
a wellhead of boundless authority to fashion protection for victims in the guise of *protecting
them from the accused.” ... Simply put, the ‘accused’ must be accused by the government, not
just be someone complaining to the government that they have been the victim of a crime. The
CVRA cannot realistically be read to create upon mere citizen complaint a self effectuating right
to protection from the one accused, regardless of its impact on resources, any pending

imvestigation or prosecutorial discretion.” Rubin, 558 F. Supp. 2d at 420. Thus, according to the
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statute's language, this first right only applies following a formal charge filed via a Criminal
Complaint or Indictment.'” Nonetheless, it is undisputed that Petitioners were given letters in
approximately June 2007 [Jane Doe #1] and August 2006 [Jane Doe #2] wherein they were
advised of this right and given the phone numbers of AUSA - FBI Special Agent
- and the Justice Department’s Office for Victims of Crime. The letters specifically
advised that i1f the Petitioners felt that they were “being threatened or harassed, then please
contact Special Agent -ur [AUSA -]. (See DE14, Exs. 1 and 2.)

It 1s further undisputed that Jane Doe #1 actually took advantage of the offer of protection
when Epstein’s counsel began harassing her to take her deposition.  Although not required to do
s0, the AUSA and agents handling the investigation went above and beyond the minimum
required by law and secured legal representation for Jane Doe #1 in connection with that
deposition. (See DE1499.)

2. The right to notice of any public court proceeding, or release of the accused

Again, by definition, a “public court proceeding” requires the existence of a federal case.
Nonetheless, it is undisputed that the Petitioners were advised, through counsel, of the state court
proceeding by the AUSA who conducted the federal investigation, so that the Petitioners, or their

counsel, could attend if they desired and could address the Court, either in person or via letters to

"" The Victims Rights and Restitution Act (VRRA), 42 U.S.C. § 10607(c)(2), provides for
a crime victim to have “reasonable protection from a suspected offender and persons acting in
concert with or at the behest of the suspected offender.” Congress’s use of the term “suspected
offender” in the VRRA, and “the accused” in section 3771{a)(1) of the CVRA, demonstrates the
intent to have the right to reasonable protection attach at different times, depending on which
statute applies. The right to reasonable protection, from a suspected offender, applies prior to
the lodging of formal criminal charges. In contrast, “the right to be reasonably protected from the
accused,” arises only when there is an “accused,” which occurs when formal charges are filed.
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the judge. They elected not to do so."

Although not required to do so, the AUSA who conducted the federal investigation also
attempted to keep the victims apprised of Epstein’s release. These attempts were met with
resistance from Epstein’s counsel, who took the position that the CVRA required no such
notification and were evidence of overreaching by the AUSA conducting the investigation.
Nonetheless, the AUSA and agents attempted to go above and beyond on behalf of these victims.
A request was made to the Palm Beach County Sheriff"s Office (“PBS0") that it notify the U.S.
Attorney’s Office of Epstein’s release so that further release notification could be made, but
PBSO did not honor that request.

3. The right pot to be excluded from public court proceeding

There is no dispute that the Petitioners have never been excluded from a public court
proceeding.

4, The right to be reasonably heard at a public proceeding in the district court

There was no proceeding in the District Court, and there is no allegation that Petitioners

were ever kept from being heard at a public proceeding in the District Court."”

““In the “statement of undisputed fact,” Petitioners suggest that, during negotiations for a
possible plea to a federal charge, discussions of “avoiding the press™ and handling the case in
Miami were done so that the victims would not be informed of the case. This is directly
contradicted by the fact that, as shown, there was no obligation to inform the victims of the state
court plea but, instead, the AUSA and agents who handled the federal investigation worked to
contact the identified federal victims to personally inform them of the state court hearing so that
they could attend. Instead, as will be explained, infra, as part of the duty to respect the victims’
privacy, the AUSA and agents sought a venue where the victims could participate in the process
without fearing exposure of their identities due to excess press coverage,

"While this is not in dispute, it is worth noting, that “[1]t is, perhaps, with this
enumerated CVRA right, though that it is most important to underline what the CVRA does not
empower victims to do. The right does not give the victims of erime veto power over any
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5. The reasonable right to confer with the government in the case

Again, the uge of the words “in the case.” as opposed to “in the investigation” or
otherwise, by definition requires that a case — 1.¢., a filed federal cnminal charging mstrument —

exist. Thus, because no federal criminal case was ever filed against Epstein, this statutory right

to confer never ripened.
MNonetheless, AUSA -and the agents who conducted the federal investigation
went above and beyond the minimum statutory requirements. For example, it is undisputed that:
(1) Petitioners were both advised of their right to consult with AUSA -in August 2006
and June 2007 and were given her telephone number; (2) Petitioners both met with AUSA
-and the agents before the NPA was signed in the context of witness interviews; (3)
neither of them contacted AUSA -Jrim‘ to the NPA being signed to discuss plea : 7
negotiations or asked to be consulted regarding a plea;™ (4) there was never a time when
Petitioners asked to consult with AUSA - when she refused to meet with Petitioners: (3)
when counsel for Petitioners contacted AUSA -D ask her to consider certain evidence,
she encouraged counsel to send the evidence to her to review: and (6) at the time the Petitioners
became interested in seeing Epstein prosecuted in January 2008, he had already signed the NPA.
Thus, by the time the Petitioners were interested in urging individuals at the U.S. Attomey’s
Office to seek harsher punishment for Epstem, the decision to decline prosecution in favor of the

state’s prosecution had already been made.

i g ]
prosecutorial decision, strategy or tactic regarding bail, release, plea, sentencing or parole.”

Rubin, 558 F. Supp. 2d at 424 (citation omitted).

“"As is discussed in the Response to DE49, Jane Doe #2's position at the time of her
interview was that Epstein should not be prosecuted.
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6. The right to full and timely restitution as provided in law

With respect to restitution, the “CVRA does not grant victims any rights against
individuals who have not been convicted of a crime. Concomitantly, neither the Govemment nor
the sentencing court are restricted by the CVRA from effecting reasonable settlement or
restitution measures against nonconvicted defendants.” In re W.R. Huff Asset Mgt. Co., LLC, 409
F.3d 555, 564 (2d Cir. 2_{][}5} (emphasis added). In W.R. Huff, petitioners filed two writs of
mandamus seeking to vacate settlement agreements of forfeiture actions between the United
States and members of the Rigas family. Two members of the Rigas family were convicted of
securities fraud, A third was acquitted. Adelphia Communications Corporation (2 company
founded by the Rigas family) entered into a non-prosecution agreement with the Govemment,
pursuant to which it paid the Government $715 million for a Vietim Compensation Fund. The
Rigas family members signed a proposed Settlement Agreement with the government consenting
to forfeitures. As part of the Settlement Agreement, any vietim who agreed Lo receive restitution
from the Victim Compensation Fund had to agree to a release of all civil and other claims,
including claims in bankruptey court, against the Rigas family, Adelphia, and other conspirators.
The district court approved the Settlement Agreement over the objection of the victims and the
victims [iled the petitions for mandamus.

On appeal, the Second Circuit disagreed with the victims:

To the extent that the Government recognizes that victims would have difficulty

in effecting any recoveries from the Rigas family members because of difficulties

in proof of culpability and because of security interests affecting the family’s

assets, petitioners cannot meet their burden in showing that the Government or the

district court acted unreasonably in entering the Settlement Agreement or

approving it. Additionally, the district court in no way treated the victims unfairly
or without “respect for [their] dignity and privacy,” 18 U.S.C. § 3771(a)(8), but
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rather took into consideration the numerosity of victims, the uncertainty of

recovery, and the prospect of unduly prolonging the sentencing proceedings when

adopting the settlement, factors which Congress has required the court to

consider. See 18 U.S.C. § 3771{d)(2).
W.R. Huff, 409 F.3d at 564,

In this instance, as in WK Huff. there was an un-convicied defendant, Epstein. Unlike in
W.R. Huff, here Epstein was the only defendant. Nonetheless, the AUSA who investigated
Epstein developed a procedure to provide for restitulion, despite the fact that the “CVRA does
not grant victims any rights against individuals who have not been convicted of a crime.” Id.
That procedure not only provided for funds and attorney representation, it also provided for

privacy and discretion, again to protect the victims' dignity. (See discussion, infra.)

7. The right to proceedings free from unreasonable delay

The use of the term “proceedings™ again refers to a federal court proceeding.
Accordingly, Petitioners have not alleged a violation of this right. Nonetheless, Petitioners do
complain about the delay in notification between the time of signing the NPA and the notification
of its existence at the time of Epstein’s state court plea. As has been explained at hearings in this
matter, the delay stemmed from Epstein’s appeal to higher authority within the Department of
Justice. As will be further explained in the response to DE49, one of the bases for Epstein’s
counsel to appeal to the Department of Justice — which has been explained to Petitioners” counsel
— was the inclusion of Jane Doe #2 among the list of identified victims. ‘The efforts of the AUSA
and the agents to treat Jane Doe #2 with respect, despite her own insistence at the time that she
was not a victim — resulted in allegations of overreaching and prosecutorial misconduct. After

several levels of review, the Senior Associate Deputy Attorney General concluded that there was
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no misconduct.

K. The right to be treated with fairness and with respect for the victim’s dignity and

privacy

The Petitioners maintain that this right has been violated. Because there has been no
“eourt proceeding involving an offense against a crime victim [where] the court shall ensure that
the crime victim is afforded the rights described in subsection (a),” Petitioners are alleging that
the “employees of the Department of Justice . . . [failed to] make their best efforts to see that
crime victims are notified of, and accorded, the rights described in subsection (a).” 18 U.S.C. §§
3TT1(b)(LY, (e)(1). It is undisputed that Jane Does #1 and #2 were notified of this right in August
2006 and June 2007. (DE14 Exs. 1 and 2.) Thus the allegation is that best efforts weren’t used
to accord them these rights. Since this right is the only one that does not mention the existence
of a court proceeding or an accusation, Petitioners are trying to assert through this right
everything from the right to be advised of and veto pre-indiciment plea negotiations, to a demand
that the prosecutor disregard her ethical obligation to treat opposing counsel and the putative
defendant politely.

So. for example, Petitioners make numerous allegations regarding efforts to minimize
press coverage, for example, “the U.S. Attorney’s Office was interested in finding a place to
conclude a plea bargain that would effectively keep the victims from learning what was
happening through the press.” (DE48 at 7.) Yet Petitioners admit that they were notified
regarding the change of plea in state court. Pefitioners also neglect to mention that numerous
other victims were nof willing to give up their privacy and were very concerned about family

members learning that they were even connected to the Epstein case, much less that they were
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victims. To allow them to participate in court proceedings, while maintaining their dignity and
privacy, the AUSA handling the case thought it was, balancing the competing interests of several
different girls, best to consider a venue outside of Palm Beach County.

Petitioners also allege that they were not treated with respect when they received letters
stating that the case was “still under investigation™ after the NPA was signed. As noted above
and in earlier presentations, after the NPA was signed, Epstein’s counsel sought higher-level
review in the Department of Justice seeking to set aside the NPA. The U.S. Attorney’s Office
determined that, if Epstein were not to abide by the terms of the NPA, then it wanted to be
prepared to go forward with charges. Accordingly, the investigation of Epstein had to continue.
Thus, the letters sent to Jane Does #1 and #2 were not false. In fact, as set forth in Petitioners’
“Undisputed Facts,” on “January 31, 2008, Jane Doe #1 met with FBI Agents and AUSA's from
the L.S. Attommey’s Office. She provided additional details of Epstein’s sexual abuse of her.”
(DE48 at 17.) And, one of Petitioners” counsel’s other clients, 5.R., was originally interviewed
in October 2007 and refused to provide information regarding Epstein. (DE14at¥ 7.) During
the time that Epstein was challenging the NPA, the investigation continued and agents were able
to conduct a more thorough interview of S.R. in May 2008, such that she was identified as a
victim who could benefit under the NPA. Thus, the “undisputed facts™ themselves show that the
investigation was ongoing.

Petitioners also argue that “[a]t all times material to this statement of facts, it would have
been practical and feasible for the federal government to inform Jane Doe #1 and Jane Doe #2 of
the details of the proposed non-prosecution agreement with Epstein . . "

First, Jane Doe #1 was informed of the details, including the fact that Epstein would not
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be prosecuted federally, shortly after the NPA was signed. (See DE14 at § 8.) In Petitioners’
“Undisputed Facts,” Petitioners allege that Jane Doe #1 was told that Epstein would enter a
guilty plea to state charges, would register as a sex offender for life, and “he had made certain
concessions related to the payment of damages to the victims, including Jane Doe #1.” (DE48 at
12.) Despite this, Petitioners suggest that it was “quite reasonable™ for Jane Doe #1 to believe
that “Jane Doe #1 also understood her own case was move [sic| forward towards possible
prosecution.” (fd) It was not “quite reasonable” for Jane Doe #1 to believe that Epstein would
pay damages to Jane Doe #1 while still being exposed to criminal penalties for his conduct
towards Jane Doe #1. While Jane Doe #1 may not have understood this, it was not due to any
misleading behavior by the agents: it was simply a misunderstanding on Jane Doe #1's part. And
that misunderstanding was not a reasonable one.

Second, after Jane Doe #1 was notified about the NPA, Epstein’s attorneys began their
appeal to the Justice Department. Hence, there was a situation where there was a signed NPA
that provided, amongst other things, that the victim-witnesses would receive compensation from
Epstein as a result of his resolution of the matter, but there also was a possibility that Epstein
would not perform the NPA. A determination was made fo cease notifications for the simple
reason that, if Epstein did not perform, and there was a trial, on cross-examination of the victim-
witnesses, Epstein would claim that the victims had been told, by the United States, that Epstein
would pay them if he were convicted. This concern was not an unfounded one. Epstein’s
attorneys actually made these baseless allegations in depositions and other court filings. (See,

e.g., Jane Doe I Jeffrey Epstein, - and - Court File Hn.-:'w-

Marra/Johnson, DE] at 44-52.)
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Petitioners’ allegations provide further examples of why the CVRA contains the caveat
that nothing within the statute is meant to “impair the prosecutorial discretion of the Attorney
General or any officer under this direction.” 18 U.S.C. § 3771(d}6). Petitioners simply cannot
understand how their demands and allegations would have impacted the plan to prosecute
Epstein, The AUSA and agents did use their “best efforts™ to accord all of the rights to these and
all of the identified victims. They also needed to preserve the possibility of prosecuting Epstein
should he violate or not perform the NPA.

These Petitioners’ interests are adverse to several of the other victims. For example, they
neglect to mention that several other vietims obtained counseling services during the
investigation through the efforts of the AUSA and agents. [f the Petitioners succeed in using
these “above and beyond” efforts as proof of violations of the CVRA, it will preclude AUSAs
and agents from offering such services in the future,

Finally, if Petitioners succeed in convincing the Court to set aside the NPA, all of the
victims who obtained counsel and damages paid for by Epstein through the NPA will be
adversely affected.

VL  UNDER ELEVENTH CIRCUIT LAW, ESTOPPEL WILL NOT LIE AGAINST
THE GOVERNMENT WHEN IT ACTS IN ITS SOVEREIGN CAPACITY

Petitioners argue the government should be estopped from denying that they had right
under the CVRA, due to its representations in letlers to Jane Doe #1 and Jane Doe #2 that they
did have rights under § 3771(a). DE 48 at 33-36.  This argument should be rejected because
the government, under Eleventh Circuit law, cannot be estopped when it is acting in its sovereign

capacity.
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In FIIC I Harrison, 735 F.2d 408 (11" Cir. 1984), the Eleventh Circuit found that,
“[a]etivities undertaken by the government primarily for the commercial benefit of the
government or an individual agency are subject to estoppel while actions involving the exercise
of exclusively governmental or sovereign powers are not.” i at 411. In a subseguent case,
United States I Vondereau, 837 F.2d 1540 (11* Cir, 1988), the Eleventh Circuit observed:
This Court has held that for estoppel to apply against the
Grovernment (1) the traditional private law elements of estoppel
must have been present; (2) the Government must have been acting
in its private or proprietary capacity as opposed to its public or
sovereign capacity; and (3) the Government's agent must have
been acting within the scope of his or her authority.

Id. at 1541, citing FDIC‘I Harrison, 735 F.2d at 410,

In this case, the Government was acting in its sovereign capacity when it inveshgated
whether Epstein had committed any federal crimes, and entered into the non-prosecution
agreement with Epstein, which was an exercise of its prosecutorial discretion. Nixon I United
States, 418 1.S. 683, 693 (1974)(“the Executive Branch has exclusive authority and absolute
discretion to decide whether to prosecute a case.”). Therefore, estoppel will not lie against the
Government.

Estoppe! will also not lie in this case because this Court’s authority is limited by what
legal duties are created by section 3771(a). “The proposifion that the law alone defines the
limits of a court’s power to enter a judgment can be traced to this Court’s early precedents.”
Libretti I United States, 116 5.Ct. 356, 371 (1995)(Stevens, 1., dissenting). Just as a court’s

subject matter jurisdiction cannot be conferred by estoppel, Mickler l Nimishillen and

Tuscarawas Railway Co., 13 F.3d 184, 189 (6® Cir. 1993), and Intercontinental Travel
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Marketing, Inc. I. FDIC, 45 F.3d 1278, 1286 (9" Cir. 1994)(“Estoppel may not prevent an
objection to subject matter jurisdiction, because such an objection to subject matter jurisdiction
may be raised at any time, by any party or the court."), estoppel cannot prevent the Government
from contending it owed no duty to petitioners under section 3771(a). This Court’s authority to
enter a judgment is based on its determination whether any legal duties were owed to petitioners
under section 3771(a) in the absence of a formal charge being filed against Epstein. The
Govemment cannot be estopped from maintaining that such duties did not exist.

VII.  PETITIONERS’ CASE SHOULD BE DISMISSED DUE TO THEIR. FAILURE

TO PROSECUTE THEIR CASE EXPEDITIOUSLY AS REQUIRED BY THE
CVRA

As explained above, at the initial hearing on the Emergency Petition, Petitioners stated
that their desired result was the setting aside of the NPA and the prosecution of Epstein. At the
second hearing on the matter, counse! stated that they no longer wanted that remedy and stated
that they would inform the Court of their desired remedy upon reviewing the full NPA.
However, after reviewing the NPA, no such notification was provided, other than filing a motion
to unseal the NPA. And, although the most recent motion (DE4R) contains no demand for a
remedy, the clear suggestion is that Petitioners are secking to set aside the NPA.*!

Epstein entered his guilty plea to state charges on June 30, 2008, At the time that

Petitioners filed the Emergency Petition on July 7, 2008, Epstein had been imprisoned for seven

2 See Jon Swaine, Duke of York to Face Fresh Questions as Epstein Case Takes New
Twist, TELEGRAPH (London), Mar. 11, 2011 (“Several women who claim they were sexually
abused by Epstein are challenging a plea bargain deal that enabled the billionaire to avoid being
tried for offences that carried a possible life sentence. They say the deal with prosecutors was
unlawful because under US law they should have been consulted, and want Epstein’s convictions
for lesser offences to be set aside so he can face a fresh trial. . . . One lawyer said the plea bargain
deal *stinks to high heaven’ .. .™)
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(7) days. At the time of the first hearing on the matter on July 11th, when the Petitioners made
clear that they wanted to invalidate the NPA, Epstein had been imprisoned for eleven (11) days.
At that hearing, the Petitioners again stated that they wanted to invalidate the NPA, even though
Epstein had entered his state court guilty plea in reliance on the NPA. (DEI15 at 20-21.) The
Court asked Petitioners about whether the Court needed to rule on the Emergency Petition
quickly, and the Petitioners said that the Court did not need to do so. (/d. at 26.)

Briefing on the “Emergency Petition” was completed by August 1st, and the second
hearing on the Petition was completed on August 14, 2008, wherein the Petitioners admitted that
the Court had a sufficient record and did not need to take any additional evidence in the matter.
(DE19; DE27 at 4-5.) By this point, Epstein had served 49 days of his 18-month term of
imprisonment.

Thereafter, other than Petitioners” motion to unseal the NPA, there was no further action
on the matter until the Court’s Order to administratively close the case. Epstein was released
from prison in July 2009 and his term of probation ended in July 2010.%

The CVRA's drafiers understood that victims' rights of acu:.-;ss needed to be balanced
against defendants’ rights to Due Process. Unlike victims’ rights, which are only statutory
constructs, defendants’ rights are guaranteed in the Constitution. Accordingly, the CVRA

contains sirict time constraints. First, a “district court shall take up and decide any motion

*To be clear, the delay from October 28, 2010 through early March 2011 was due to the
United States” efforts to reach amicable resolution of the case and the need to obtain an opinion
from the Justice Department as set forth in the Status Report filed by the United States. (DE45.)
That additional delay is irrelevant to the analysis under the CVRA and the Due Process clause.
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asserting a victim's right forthwith.” 18 U.S.C. § 3771(d)(3)."" Second, if the district court
denies the vietim’s motion, the victim may petition the court of appeal for a writ of mandamus
and the “court of appeals shall take up and decide such application forthwith within 72 hours
after the petition has been filed.” Jd. Third, in “no event shall proceedings be stayed or subject
to a continuance of more than five days for purposes of enforeing this chapter.” Id. Fourth, the
CVRA specifies that “[i]n no case shall failure to afford a right under this chapter provide
grounds for a new trial. A victim may make a motion to re-open a plea or sentence only if . . .
(B) the victim petitions the court of appeals for a writ of mandamus within 14 days . . . 18
US.C. § 3771(d)(5).

The First Circuit addressed how the conflict between the rights of victims and defendants
is exacerbated by the passage of time in United States I Aguirre-Gonzalez, 597 F.3d 46 (1st Cir.
2010). In Aguirre-Gonzalez, a group of victims appealed an order of restitution, asserting that
they were improperly excluded from the restitution award. However, rather than seeking a writ
of mandamus under the expedited procedure in the CVRA, the victims filed a “regular™ appeal.
The Court of Appeals began by deciding that “crime victims are not parties to a criminal
sentencing proceeding [and] the baseline rule is that crime vietims, as non-parties, may not
[directly] appeal a defendant’s criminal sentence;” id. at 53 (extensive citations omitted); thus,
crme victims are limited to proceeding via mandamus. Jd. at 54-35.

Next, the First Circuit considered whether it could convert the crime victims' direct

appeal into a petition for writ of mandamus. Although the parties agreed that the court had the

“The Federal Rules Committee interpreted this as: “The court must promptly decide any
motion asserting a victim’s rights described in these rules.” Fed. R. Crim. P. 60(b)(1).
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authority to do so, the First Circuit declined because of its effect on the Due Process rights of the
defendant:

The CVRA plainly envisions that crime victims' petitions challenging a denial of
their rights will be taken up and decided in short order. It requires expeditious
consideration by the district court, quick appellate review, and provides that a
victim may not move to disturb a defendant’s plea or sentence unless, among
other things, “the victim petitions the court of appeals for a writ of mandamus
within 14 days™ of the denial of the victim's motion in the district court. 18
U.S.C. §§ 37771{d)(3), 3771(dK5). We are mindful that the federal restitution
statutes are intended to protect victims, not defendants. See, e.g., United States I
Rostaff, 164 F.3d 63, 66 (1st Cir, 1999) (applying VWPA). However, the
criminal justice system also has a strong interest in the finality of criminal
sentences. Oi’senl Correiro, 189 F.3d 52, 69 (1st Cir. 1999) (noting society’s
“interest in the integrity of the system of compromise resolution of criminal
charges™); see Blackledge I Allison, 431 U.S. 63, 71 (1977) (“The guilty plea and
the often concomitant plea bargain are important components of this country’s
criminal justice system . . . The advantages can be secured, however, only if
dispotision by guilty plea are accorded a great measure of finality.”); see also
Teague I Lane, 489 U.S, 288, 309 (1989) (“The principle of finality . . . is
essential to the operation of our criminal justice system.”) These finality concemns

animate the CVRA’s procedural mechanisms.

The CVERA was in force when appellants elected to pursue a direct appeal rather

than petition for the writ as provided by statute and more than two years have

passed since the district court sentenced Aguirre. Under these circumstances, we

conclude that appellants would not be entitled to mandamus relief . . .

Id. at 55-56 (brackets in original removed).

In this case. the CVRA was in force when Petitioners elected to tell the Court that there
was no longer any “Emergency.” It was in effect during the second hearing when Petitioners
announced that they were no longer seeking to have the NPA set aside, but, instead, would
review the NPA and then advise the Court of the remedy they were seeking. It was in effect

throughout the years thereafter when there was no activity on the case. Petitioners’ counsel is

well acquainted with the CVRA and Rule 60, as he is credited with being the source of the initial
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draft of Rule 60, See 153 Cong. Rec. S8742, 58746 (June 29, 2007) (“Federal district court judge
Paul Cassell initiated the process [of incorporating the CVRA into the Federal Rules] by
recommending rule changes to the Advisory Commitiee on Criminal Rules.”) And Petitioners
were also well aware that Epstein was serving his prison sentence for his state court guilty plea,
as administered by the Palm Beach County Sheriff”s Office, in accordance with the terms of the
NPA.

Against this backdrop, the Petitioners elected to focus on exercising their right to collect
damages from Epstein, and filed civil suits agamst him. Through those civil suits, they had the
opportunity to have a public trial where they could have held him publicly accountable for the
harms they alleged he caused them. Instead, they chose to enter into confidential settlement
agreements with him. Only after those confidential settlement agreements were signed, and after
Epstein completed his term of imprisonment and his term of community control, did the Court
file its administrative order closing the case, which prompted Petitioners to file their notice that
they intended to continue litigating this claim.

Petitioners bear the burden of proof as to all stages of their claim, that is, (1) that there is
a justiciable case or controversy; (2) that there was any violation of the CVRA in this case where
no federal charges were ever filed; and (3) that there is still 2 remedy available for the harm that
was alleged to have occurred and that Petitioners are entitled to that remedy despite their failure
to proceed promptly. The remedy that is sought is an equitable one, because the CVRA clearly
states that no claim for damages is allowed, see 18 U.S.C. § 3771(d)(6), and that remedy will
impact a non-party to this suit — Epstein, In deciding whether the Petitioners have shown that

they are entitled to the remedy that they at one time disavowed — setting aside the NPA — the
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Court should consider a comment from Washington Supreme Court Justice James M. Dolliver:
“[E]mphasizing the conflict between the victim and the accused and placing the vicﬁm. in the role
of a quasi—pmﬁecul{;‘nr or co-counsel . . . represents a dangerous return to the private blood feud
mentality.” Dolliver, James, “Victims® Rights Constitutional Amendment: A Bad Idea Whose
Time Should Not Come,” 34 Wayne L. Rev. 87, 90 (1987) (quoted in Levine, Danielle, “Public
Wrongs and Private Rights: Limiting the Victim’s Role in a System of Public Prosecution,” 104
Nw, U. L. Rev. 335, 353 (2010)).

Everyvone who has encountered the Epstein case has an opinion regarding the NPA, the
state court plea, the sentence imposed, and the way the sentence was served. If the civil
settlement agreements were made public, people would doubtless have differences of opinion on
those, as well. Nonetheless, the facts remain that Epstein entered his state court guilty plea in
reliance on the NPA and he served his sentence. The Petitioners knew these facts and could have
sought expedited review of their claim. They elected not to do so. As in Aguirre, the
Petitioners” election not to seek expedited resolution should not be used to violate a cniminal
defendant’s Due Process rights.

VI  PETITIONERS LACK STANDING TO SEEK RELIEF UNDER SECTION
I771{d)(3)

Based on the foregoing, it is apparent that petitioners have no enforceable rights under
section 3371(a) because no charges were filed in the district court.  Petitioners invoked section
3771(d)(3) in seeking relief, but they lack standing to seek such relief since the rights provided in
section 3771(a) have not attached. In Baloco I Drummond Company, Inc., 631 F.3d 1350 (11"

Cir. 2011), the Eleventh Circuit observed that the Supreme Court discussed the standing inquiry
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as asking two questions, whether Article 1l standing exists, and whether the statute at issue
grants the purported plaintiff a means to seek relief under the applicable statute. Id. at 1355,

Respondents believe petitioners cannot seek relief under section 3771(d) 3) because they
cannot establish that the rights enumerated in section 3771(a) attached, in the absence of a formal
charge being filed. Consequently, petitioners lack standing.

[X.  PETITIONERS' MOTION FOR ENFORCEMENT, AND REQUEST FOR
HEARING, SHOULD BE DENIED

The statutory text, legislative history, and case authority support the view that the right to
confer enumerated in section 3771(a)(5) does not attach until a formal charge is filed in the
district court.  Therefore, petitioners” motion for enforcement should be denied.

The remedy petitioners seek is to have this Court set aside the non-prosecution
agreement. DE 48 at 36-40. Assuming arguendo that the Court finds the right to confer did anse
in the abscncv..: of a formal charge being filed, respondents respectfully submit the Court would
lack the authority to set aside the non-prosecution agreement. As stated previously, a non-
proseculion agreement, unlike a plea agreement, is not subject to judicial pre-_appmva]. Itis an
exercise of prosecutorial discretion that is “largely unreviewable.”

[nasmuch as a non-prosecution agreement would not normally come before the Court for
judicial scrutiny and approval, it should not come before the Court in the guise of a motion to
enforce the CVRA. This would be contrary to section 3771({d)(6)’s clear intention that nothing
in the Cm should be construed to impair the prosecutorial discretion of the Attorney General.

Petitioners contend that a violation of a right must have a remedy. However, this is not

always the case. Indeed, courts have recognized that a controversy is moot if effective relief
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cannot be granted. Continental Casually Co, I Fibreboard Corp., 4 F.3d 777,778 (9" Cir.
1993). The non-prosecution agreement in this case was signed in 2007, and Epstein entered his
pleas of guilty in July 2008, in Florida circuit court.  He was sentenced by the state court, and
has served his sentence. Individuals who were sexually abused by Epstein have filed civil
actions against him, relying upon certain provisions of the non-prosecution agreement.

Any failure to confer under section 3771(a)(5) does not render the non-prosscution
agreement illegal, as petitioners suggest. A plea agreement that was entered into by the
government without having conferred with a victim can be disapproved by the district court,
since all plea agreements are subject to judicial serutiny and approval. A non-prosecution
agreement is an exercise of prosecutorial discretion, not subject to judicial pre-approval. While
petitioners may assail the government’s exercise of its discretion in this case, the exercise of that
discretion is not subject to judicial review, either independent of a CVRA motion, or in

conjunction with such a motion,
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CONCLUSION

Petitioners” motion for finding of violations of the Crime Vietim Rights Act and request
for a hearing on appropriate remedies should be denied.
Respectfully submitted,

WIFREDO A. FERRER
UNITED STATES ATTORNEY

Assistant U.S, Attome

Attorney for Respondent
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 08-80736-Civ-Marra/Johnson
JANE DOE #1 and JANE DOL #2

UNITED STATES
/

JANE DOE #1 AND JANE DOE #2°S MOTION TO HAVE THEIR FACTS ACCEPTED
BECAUSE OF THE GOVERNMENT’S FAILURE TO CONTEST ANY OF THE FACTS

COME NOW Jane Doe #1 and Jane Doe #2 (also referred to as “the victims™), by and
through undersigned counsel, to move this Court to accept all of their facts in their Motion for
Finding of Violations of the Crime Victims' Rights Act. The victims have been attempting to
negotiate with the Government for more than 30 months on a stipulated set of facts. Despite
repeated opportunities to advise the victims of what facts they are contesting, the Government in
the last few days has flatly declared that it will not discuss the facts in this case. This is violation
of the Court’s direction 1o the parties as well as the local rule on the subject. Accordingly, the
Government should be deemed to have failed to contest the victims’ facts and the Court should
proceed to resolve this case on the basis of the victims® proffered facts.

FACTUAL BACKGROUND
The wvictims have been attempting to reach an agreement on the facts swrrounding this

case since filing their petition on June 7, 2008. In that petition, the victims' recited the facts as

' The petition was initially filed on behalf of Jane Doe #1. Jane Doe #2 was quickly
added into the case. For simplicity, we will refer to the pleadings as having been filed by “the
1
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they understood them at the time - i.e., the victim asserted “upon information and beliel™ that
they understood that Epstein was involved in on-going plea negotiations with the U.S. Attorney’s
Office for the Southern District of Florida. Victims' Petition (doc. #1) at 1. On July 9, 2008, the
Government responded with a sealed response (quickly unsealed by the Court), that stated that
an agreement had already been reached with Epstein. Government’s Response to Victims’
Emergency Petition (doc. #13). Two days later, the victims replied, explaining that they were
just learning these facts from the Government’s pleading. See, eg., Victims® Reply to
Government’s Response (doc. #9) at 8.

The Court quickly scheduled a hearing on the victims® petition, held on July 11, 2008,
The Court discussed a need to “hav[e] a complete record, and this is going to he an issue that’s
... going to go to the Eleventh Circuit, [s0 it] may be better to have a complete record as to what
your position is and the government’s is as to what actions were taken.” Tr. at 25-26. Counsel
for the victims explained: * . . . I will confer with the government on this and if evidence needs
to be taken, it [can] be taken at a later date.” Tr. at 26. The Court concluded the hearing with the
following instructions: “So I'll let both of you confer about whether there i1s a need for any
additional evidence to be presented. Let me know one way or the other. If there is, we’ll
schedule a hearing. If there isn’t and you want to submit some additional stipulated information,
do that, and then I’ll take care of this in due course.” Tr. at 32.

The victims and the U.S. Attorney’s Office then attempted to reach a stipulated set of
facts underlying the case. The U.S. Attomey's Office offered a very abbreviated set of proposed

facts, and the victims responded with a detailed set of proposed facts. Rather than respond to the

victims.”
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victims' specific facts, however, the U.S. Attorney's Office suddenly reversed course. On July
29, 2008, it filed a Notice to Court Regarding Absence of Need for Evidentiary Hearing (doc.
#17). The U.S. Attorney’s Office took the following position: “After consideration, the
Government believes that an evidentiary hearing is not necessary” (doc. #17 at 1). The Office
asserted that the Court need only take judicial notice of the fact that no indictment had been filed
against Epstein to resolve the case.

On August 1, 2008, the victims filed a response to the Government's “Notice™ (doc. #19),
giving a proposed statement of facts surrounding the case. The proposed statement of facts
highlighted the fact that the Govemment had signed a non-prosecution agreement containing an
express confidentiality provision, which prevented the Government from disclosing the
agreement to them and other victims. Jd at 5. The victims response also requested that the
Court direct the Government to confer with the victims regarding the undisputed facts of the
case, produce the non-prosecution agreement and other information about the case. /d at 14,

On August 14, 2008, the Court held a hearing on the case regarding the confidentiality of
the non-prosecution agreement. The Court ultimately ordered production of the agreement to the
victims.

After the U.S. Attorney’s Office made the non-prosecution agreement available to the
victims, the victims reviewed it and pursued further discussions with the U.S. Attomey’s Office.
Ultimately, however, the U.S. Attorney’s Office declined to reach a stipulated set of facts with
the wictims and declined to provide further information about the case.

With negotiations at an impasse, the victims attempted to leam the facts of the case in

other ways. In approximately May 2009, counsel for the victims propounded discovery requests

3
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in both state and federal civil cases against Epstein, seeking to obtain correspondence between
Epstein and prosecutors regarding his plea agreement — information that the U.S. Attorney’s
Office was unwilling to provide to the victims. Epstein refused to produce that information, and
(as the Court 1s aware) extended htigation to obtain the materials followed. The Court rejected
all of Epstein’s objections to producing the materials.

On June 30, 2010, counsel for Epstein sent to counsel for the victims approximately 358
pages of e-mail correspondence between criminal defense counsel and the U.S. Attorney’s Office
regarding the plea agreement that had been negotiated between them. See Jane Doe #1 and Jane
Doe #2°s Motion for Finding of Violations of the Crime Victims® Rights Act and Request for a
Hearing on Appropriate Remedies, Attachment “A.”" These e-mails fully disclosed for the first
time the extreme steps that had been taken by the U.S. Attomey’s Office to avoid prosecuting
Epstein and to avoid having the victims in the case learn about the non-prosecution agreement
that had been reached between Epstein and the Government.

In mid-July 2010, Jane Doe #1 and Jane Doe #2 settled their civil lawsuits apainst
Epstein.  Then, armed with the new information, they turned to moving forward in the CVRA
case. On September 13, 2010, the victims informed the Court that they were preparing new
filings in the case.

On October 12, 2010, the Court entered an order directing the victims to provide a status
report on the case by October 27, 2010, That same day, counsel for the victims again contacted
the U.S. Attomey’s Office about the possibility of reaching a stipulated set of facts in the case.
That same day, the U.S. Attormey’s Office responded: “We don’t have any problem with
agreeing that a factual assertion is correct if we agree that is what occurred” (doc. #41 at 2).

4
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On October 23, 2010, the victims e-mailed to the U.S. Attomey’s Office a detailed proposed
statement of facts, with many of the facts now documented by the correspondence between the ULS.
Attorney’s Office and Epstein’s counsel. The victims requested that the U.S. Atorney’s Office
identify which facts it would agree to. In a letter to the U.S. Attorney’s Office, the victims stated:

If you believe that any of the facts they propose are incorrect, Jane Doe #1 and Jane

Doe #2 would reiterate their long-standing request that you work with us to arrive at a

mutually-agreed statement of facts. As you know, in the summer of 2008 Jane Doe

#1 and Jane Doe #2 were working with you on a stipulation of facts when you

reversed course and took that position that no recitation of the facts was necessary

(see doc. #19 at 2). . . . | hope that your e-mail means that you will at least look at our

facts and propose any modifications that vou deem appropriate. Having that evidence

quickly available to the Court could well help move this case to a conclusion.

That same day, the U.5. Attorney’s Office agreed to forward the proposed statement of facts to the

appropriate Assistant U.S. Attomney for review (doc. #41 at 2-3).

contacted the vietims™ attorneys and asked them to delay the filing of their motion for a two-week

period of time so that negotiations could be held between the Office and the victims in an attempt to

narrow the range of disputes in the case and to hopefully reach a settlement resolution without the

e

need for further litigation. Negotiations between the victims and the U.S. Attorney’s Office then
followed over the next two days. However, at 6:11 p.m. on October 27, 2010 — the date on which the
victims' pleading was due — the U5, Attorney’s Office informed the victims that it did not believe
that it had time to review the vietims' proposed statement of facts and advise which were accurate
and which were inaccurate. The Office further advised the victims that it believed that the victims did
not have a right to confier with their Office under the CVRA in this case because in its view the case

is “civil” litigation rather than the “criminal” litigation (doc. #41 at 3).°

2 1n seeming contradiction to this position, on March 17, 2011, the U.S. Attorney’s Office
5
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As a result, purely as an accommodation to the U.S. Attorney’s Office, on October 27, 20110,
the victims filed a report with the Court in which they agreed to delay filing their motion and
accompanying facts for up to two-weeks to see if negotiations can resolve (or narrow) the disputes
with the U.S. Attorney's Office (doc. #41 at 4). Discussions with the U.S. Attorney’s Office dragged
on, including a meeting between Jane Doe #1 and the U.S. Attorney in December 2010,

After further discussions failed to produce any agreement or other visible progress, the
victims informed the U.S. Attormey's Office that they would file their “summary judgment”
motion with the Court on March 18, 2011 and requested further cooperation from the Office on
the facts.

Ultimately, after months of discussion, the 1U.S. Attorney’s Office informed counsel for
the victims that — contrary to promises made earlier to stipulate to undisputed facts — no such
stipulation would be forthcoming. Instead, on March 15, 2011, the U.S. Attorney for the

Southern District of Florida, Wifredo A. Ferrer, sent a letter to the victims declining to reach any

agreement on the facts:

Because, as a matter of law, the CVRA is inapplicable to this matter in which no
federal criminal charges were ever filed, your requests for the government’s
agreement on a set of proposed stipulated facts is unnecessary and premature.
That is, because whether the rights in 18 US.C. § 3771(a) attach prior to the filing
of a charge in a federal court is a matter of statutory interpretation, resolution of
that question is not dependent upon the existence of any certain set of facts, other
than whether a charging document was ever filed against Jeffrey Epstein in the
United States District Court for the Southermn District of Flonida. And while this
Office remains willing to cooperate, cooperation does not mean agreeing to facts
that are not relevant to the resolution of the legal dispute at 1ssue . . . .

informed the victims that it would not be making any initial disclosures to the victims as required
for civil cases by Fed. R. Civ. P. 26(a){1). The U.S. Attorney’s Office did not explain why they
believe that this rule of civil procedure is inapplicable if they think this case Is properly viewed
as a “civil” case,

3]
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Letter from Wifredo A. Ferrer to Paul G. Cassell (March 15, 2011).”

Accordingly, the victims were left with no choice but to file a motion without stipulated
facts. Contemporaneously with the filing of this motion, the victims are filing a comprehensive
Motion for Finding of Vielations of the Crime Victims” Rights Act and Request for a Hearing on
Appropriate Remedies. The motion contains the detailed set of facts which the victims have long
been attempting to discuss with the government.

THE COURT SHOULD RESOLVE THE CASE ON THE BASIS
OF THE VICTIMS' PROFFERED FACTS.

In view of the deliberate decision by the U.S, Attorney’s Office not to discuss with the
victims which facts they are disputing, the Cowt should resolve this case on the basis of facts
that the victims offer in their motion seeking a finding of violations of the CVRA. For more than
30 months, the victims have given the U.5. Attorney's Office repeated opportunities contest their
facts, only to see the Office first commit to reviewing the facts, then later claim they did not have
sufficient time to review the facts, and then ultimately renege on that commitment to review the
facts. Indeed, the 1.8, Attorney’s Office now argues that the facts are “not relevant” to the
court’s determination. If so, the Court should take up the U.S. Attorney’s Office’s position and
simply accept the facts that the vietims proffer. If the U.S. Attorney’s Office is correct that the
facts are irrelevant, they should not be heard to object when the victims propose a specific set of

facts for resolving this case.

' To avoid any suggestion that the victims are disclosing confidential settlement

discussions, we are not attaching a copy of this letter to this pleading. We believe, however, that
this paragraph is relevant to the issue before the Court and have accordingly reproduced it. See
Fed. R. Evid. 408(b) (while settlement discussions are generally inadmissible, they are
permissible for purposes other than proving the validity of a claim).

7
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The Court should also accept the victims® facts because the U.S. Attorney’s Office has
violated the local rules regarding stipulating to facts. Local Ruole 88.10(0) contains a broad,
commonsense provision requiring the parties to work together to reduce disputes over the facts:
The Local Rule provides: “The parties shall make every possible effort in good faith to stipulate
to all facts or points of law the truth or existence of which is not contested and the early
resolution of which will expedite the trial.” For more than two-and-a-half years, the victims
have been trying to get the U.S. Attorney’s Office to stipulate to uncontested facts. The U.S.
Attorney’s Office, however, promised to do so, then refused to do so, then promised to do so,
and now finally is refusing to do so. Because its failure to try and reach a stipulation is a clear
violation of the local rule, the Court should simply adopt the victims’® facts.

The Court should also accept the victims’ facts because the Govermnment has failed in its
duty to confer with the victims. Not only did this Couirt order counsel for the Government and
the victims to confer at the conclusion of the July 11, 2008 hearing. but the Crime Victims’
Rights Act specific afford to victims “[t]he reasonable right to confer with the attorney for the
Government in the case.” 18 US.C. § 3771(a)(5). A fundamental part of conferring about a
case would at least be learning what the Government agrees were the facts in the case. But the
Government is apparently unwilling to do even that. Ac;:ordingly, the Court should simply find
that the victims’ understanding of the facts is correct and proceed to resolve this case on that
basis.

CERTIFICATE OF CONFERENCE

As recounted above, the victims have repeated sought to learn which facts the

Govemment is disputing, but the Government has declined to review the facts with the victims.

8
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CONCLUSION
For all the foregoing reasens, the Court should resolve this case on the basis of the facts
that the victims have offered.

DATED: March 21, 2011

Respectfully Submitted,

s/ Bradley J. Edwards

Bradley I. Edwards

FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2

and

Paul G. Cassell

Pro Hac Vice

S.J. Quinney College of Law at the
University of Utah

33251400 E.

Salt Lake City, UT 84112

Attormeys for Jane Doe #1 and Jane Doe #2
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CERTIFICATE OF SERVICE

The foregoing document was served on March 21, 2011, on the following using the Court’s

CM/ECF systemn:

Assistant LS. Attorney
500 8. Australian Ave., Suite 400
West Palm Beach F

Attorney for the Government

Joseph L. Ackerman, Jr.

Fowler White Bumett PA

777 8. Flagler Drive, West Tower, Suite 901
West Palm Beach, FL 33401

Criminal Defense Counsel for Jeffrey Epstei
(courtesy copy of pleading via U.S. mail)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No, 08-80736-Civ-Marra/Johnson

JANE DOES #1 AND #2,
Petitioners,
UNITED STATES OF AMERICA,

Respondent,
!

UNITED STATES® RESPONSE IN OPPOSITION TO
JANE DOES #1 AND #2'S MOTION TO HAVE
THEIR FACTS ACCEPTED BECAUSE OF
THE GOVERNMENT’S FAILURE TO CONTEST ANY OF THE FACTS [DE49]

The United States, by and through the undersigned, hereby opposes Petitioners” Motion to
have their “Statement of Undisputed Material Facts” accepted as true [DE49]. Petitioners argue that
the Court should accept their Statement as true, despite its conclusory allegations and internal
inconsistencies, solely because of the United States' failure to stipulate to the Statement. The Court
should deny the motion because: (1) Petitioners have misstated that United States’ efforts at reaching
agreement on the Statement; (2) the “Undisputed Material Facts™ are irrelevant, as Petitioners have
previously acknowledged; (3) agreeing to the “Undisputed Material Facts™ demanded by Petitioners
would have required the United States to violated Federal Rule of Criminal Procedure 6(¢) and/or
constitutional and ethical mandates; and (4) the United States is not obligated to agree to any “facts,”

especially those that are incomplete or false.
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BACKGROUND

In DE 49, Petitioners ask the Court to accept as true their proposed “Statement of Undisputed
Material Facts” contained in DE48 because they claim that the United States has failed “to advise
the victims of what facts they are contesting.” Petitioners then spend several pages making
unsupported assertions and reciting from letters and email correspondence in an attempt to persuade
the Court to adopt as true the Petitioners’ averments even when the falsity of some of those “facts™
is apparent from the text itself.

Contrary to their assertions, the Petitioners have nof been attempting to negotiate with the
government for more than 30 months, As set forth in the Procedural History Section of the United
States’ Opposition to Jane Doe #1 and Jane Doe #2's Motion for Finding of Violations of the Crime
Victim Rights Act (“CVRA"), at the last hearing on the Petitioners” Emergency Petition, on August
14, 2008, counsel for Petitioners stated to the Court, “] believe that you do have a sufficient record,
in that I don't think that — T think that we’re in agreement that additional evidence does nof need to
be taken in the case for Your Honor to make a ruling.” (DE27 at 4 (emphasis added).)

Thereafter, there was no contact regarding the CVRA petitioner for yvears — until the Court
issued its admnistrative order closing the case. A flurry of activity ensued. Efforts were made to
resolve the matter amicably, without success, including allowing the Petitioners, that is Jane Does
#1 and #2, and their counsel, the opportunity to meet with the U.S. Attorney, as Jeffrey Epstein’s
attorneys did.'

Despite the Petitioners” earlier statement to the Court that no additional facts were needed,

many hours were spent trying to revise the Petitioners’ proposed statement of facts so that it would

'Only Jane Doe #1 and her counsel elected to attend a meeting with the U.S. Attorney.

2

08-80736-CV-MARRA OD08ES

EFTA00230709



D = " M=y =y =y T o 1 R . . R e e T e e e = . B e

Case 9:08-cv-80736-KAM Document 58 Entered on FLSD Docket 04/07/2011 Page 3 of 15

contain only facts, not argument, not inferences, not incorrect innuendos.” Even after the U.S.
Attorney’s Office advised Petitioners that the Justice Department’s position was that the CVRA's
rights only attached upon the filing of federal criminal charges and, hence, that none of the
Petitioners’ proposed facts were relevant, further attempts were made. Pefitioners’ counsel,
however, demonstrated no interest in proposed compromises. Specific factual corrections also were
suggested and rejected.’ Thus. counsel for Petitioners know that some of the proposed “undisputed

material facts” are in fact disputed and, in many cases, wrong,

*The U.S. Attorney’s Office also repeatedly reminded Mr. Cassell of the Justice
Department’s policy not to comment on the guilt or innocence of an unconvicted person. The
ABA’s Model Rule of Professional Conduct on the Special Responsibilities of'a Prosecutor contains
similar guidance. For example, there has been no civil or criminal finding by any judge or jury that:

defendant Jeffrey Epstein (a billionaire with significant with significant political
connections) sexually abused more than 30 minor girls at his mansion in West Palm
Beach (sic), Florida, and elsewhere. Epstein performed repeated lewd, lascivious,
and sexual acts on them, including (but not limited to} masturbation, touching of their
sexual organs, using vibrators or sexual toys on them, coercing them into sexual acts,
and digitally penetrating them. Because Epstein used a means of interstate commerce
and knowingly traveled in interstate commerce to engage in abuse of Jane Doe #1
and Jane Doe #2 (and the other victims), he committed violations of federal law,
including repeated violations of 18 U.8.C. § 2422,

(DE48 at 3-4 9 1.) Jane Does No. 1 and No. 2 had the opportunity to prove these allegations al trial
but elected to sign confidential settlement agreements where, presumably, there was no
acknowledgement of criminal or civil liability. Respectfully, the U.S. Attomey’s Office cannot
express a factual position, immaterial to the present litigation, on whether Jeffrey Epstein (“Epstein™)
committed crimes (other than those to which he pled guilty in Palm Beach County Circuit Court),

'For example, Petitioners were repeatedly advised the Epstein lived in Palm Beach, not West
Palm Beach. Even this simple correction was ignored. (See DE4E at 3-4.)

3
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ARGUMENT

I ALL OF THE “UNDISPUTED FACTS”™ ARE IRRELEVANT.

In their motion asking the Court to accept as true all of their purported “undisputed material
facts,” Petitioners rely on only two citations, the CVRA’s “right to confer with the attorney in the
case™ and Local Rule 88,10(0), which governs discovery in criminal cases.

Local Rule 88.10(0) reads: “The parties shall make every possible effort in good faith to
stipulate to all facts or points of law the truth and existence of which is not contested and the early
resolution of which will expedire the trial.” (Emphasis added.) Contrary to Petitioners’ suggestion,
reaching agreement on Petitioners™ “Statement of Undisputed Material Facts™ would not expedite
the resolution of this matter. As the United States has explained since August 1, 2008, at the very
start of the litigation, (see DE19,) — and as admitted by Petitioners during the hearing on August 14,
2008, (see DE27 at 3) — no additional facts are needed for the Court to resolve the Emergency
Petition and Petitioners’ Motion seeking a finding that the CVRA was violated. The only material

fact is that the United States Attorney’s Office for the Southern District of Florida never filed federal

“Whether or not the CVRA applies is the central guestion in dispute in this matter because
no federal criminal case was ever filed against Jeffrey Epstein and one is certainly not pending now.
The undersigned knows of no case where the “right to confer with the attorney in the case” has been
interpreted to allow victims to demand that the Government confer repeatedly - even after good faith
efforts at reaching compromise have failed — in a case filed by victims against the Government
pursuant to the CVRA. Nonetheless, Petitioners’ argument seems to be that, because they aver that
the CVRA applies, the Government’s failure to accord them their very expansive reading of the
CVRAs “right to confer” 1s a further viclation of the CVRA. At least one court has noted and
rejected this Catch-22: “the Court refuses to adopt an interpretation of [the CVRA] that prohibits the
government from raising legitimate arguments in support of its opposition 10 a motion simply
because the arguments in support of its opposition to a motion may hurt a victim’s feeling or
reputation. More pointedly, such a dispute is precisely the kind of dispute a court should not involve
itself in since it cannot do so without potentially compromising its ability to be impartial to the
govermnment and defendant, the only true parties to the trial of the indictment.” Uhnited States I
Rubin, 558 F. Supp. 2d 411, 428 (E.D.N.Y. 2008).

4
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criminal charges against Jeffrey Epstein. That fact is undisputed.

Accordingly, all of the “facts™ contained in Petifioners’ statement are not “material” and the
resolution of those “facts” will not “expedite the trial.” Quite simply, all of the allegations,
inferences, and innuendos contained in Petitioners’ statement serve no purpose relevant to this
litigation.

1L AGREEING WITH MANY OF PETITIONERS® “FACTS” WOULD HAVE

VIOLATED FED. R. CRIM. P. 6(e) AND/OR CONSTITUTIONAL
MANDATES.

Several of the “facts” that Petitioners include allege that Epstein and others have committed
crimes for which they were never charged or convicted. Others refer to matters that were occurring
before ﬂle grand jury. The Federal Rules of Criminal Procedure, constitutional mandates, and the
ABA Mode] Rules on the Special Responsibilities of a Prosecutor address several of the items to
which the Petitioners asked the Government to agree. The Government cormrectly refused to agree
to those “facts,” and the Petitioners cannot now use that refusal to ask the Court to adopt those
“facts” as true.

A, Federal Rule of Criminal Procedure 6(¢)

Rule 6{e) states that “an attorney for the g{:'vernment” “must not disclose a matter oceurring
before the grand jury.” Fed. R. Crim. P. 6(e)(2)(B)." Courts have construed “a matter occurring
before the grand jury” to include “events which have already occurred before the grand jury, such
as a witness s testimony, [and] matters which will occur, such as statements which reveal the identity

of persons who will be called to testify or which report when the grand jury will return an

“Petitioners have no similar obligation. See Fed. R. Crim. P. 6(e)(2)(A).
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indictment."™ In re Grand Jury Investigation, 610 F.2d 202, 216-17 (5th Cir. 1980).

While Petitioners were merely asking the Government to agree with their assertions of “fact”
based upon materials Petitioners had received from counsel for Epstein, rather than asking the
Government to make affirmative disclosures of grand jury material, “Rule 6(e) does not create a type
of secrecy which is waived once public disclosure occurs.” In re Motions of Dow Jones & Co., 142
F.3d 496, 505 (D.C. Cir. 1998) (quoting In re North, 16 F.3d 1234, 1245 (D.C. Cir. 1994)). “[E]ven
if material concerning the grand jury investigation had been disclosed to the public, the Government
attorney . .. had a duty to maintain grand jury secrecy. This attomey could neither confirm nor deny
the information presented by the ‘extemal party.”” Senate of the Commonwealth of Puerto Rico I
United States De;u 't of Justice, 1992 WL 119127 at *3 (D.D.C. May 13, 1992) (citing Barry I

United States, 740 F. Supp. 888, 891 (D.D.C. 1990} (*Rule 6(e) does not create a type of secrecy

‘It is worth noting that, within the same case, a court can take differing positions on this,
Compare:

[ T]he disclosure of information obtained from a source independent of the grand jury
proceedings, such as a prior government investigation, does not violate Rule 6(¢).
A discussion of actions taken by government attormeys or officials, e.g, a
recommendation by the Justice Department attorneys to department officials that an
indictment be sought against an individual does not reveal any information about
matters occurring before the grand jury. Nor does a statement of opinion as to an
individual s potential criminal liability violate the dictates of Rule 6(¢).

With:

Disclosures which expressly identify when an indictment would be presented to the
grand jury, the nature of the crimes which would be charged. and the number of
persons who would be charged run afoul of the secrecy requirements codified in Rule
6(e).

In re Grand Jury Investigation, 610 F.2d at 217, 218. In light of such conflicting directives, the
government musterr, if atall, on the side of treating all information related to grand jury proceedings
as “matters occurring before the grand jury.”

08-80736-CV-MARRA 000889

EFTA00230713



Case 9:08-cv-80736-KAM Document 58 Entered on FLSD Docket 04/07/2011 Page 7 of 15

which is waived once public disclosure occurs. The Government is obligated to stand silent
regardless of what is reported, accurate or not, by the press.™).)

The reasons for Rule 6(e) are multiple:

In addition to preventing adverse pretrial publicity about a person who may be

indicted and subsequently tried, secrecy protects the reputation of a person under

investigation who is not indicted. The secrecy requirement also encourages reluctant
witnesses to testify without fear of reprisals from those against whom testimony is

given, prevents tampering with grand jury witnesses in an effort to alter their trial

testimony, and permits the grand jury to deliberate free from the influence of

publicity. Finally, secrecy prevents disclosures to persons who may be interested in

the investigation if the facts are known or might attempt to escape if they have reason

to believe certain indictments will issue.

United Statey l Eisenberg, T11 F.2d 959, 961 (1 1th Cir. 1983) (citing Unired States l Procter &
Gamble Co., 356 U.S. 677, 681 n.6 (1958)).

Several of the “facts™ contained in Petitioners’ submission contain allegations related to
matters occwring before the grand jury. Pursuant to Fed. R. Cnim. P. 6(e), the Government cannot
confirm or deny the accuracy of those allegations,

B. Due Process and the ABA Rule for Prosecutors

As noted above, one of the reasons behind 6(¢) is to protect the reputations of persons who
are under investigation but not indicted. This is a corollary to what the Court of Appeals found to
be a due process protection afforded by the Fifth Amendment of the United States Constitution —
namely, “that the liberty and property concepts of the Fifth Amendment protect an individual from

being publicly and officially accused of having committed a serious crime, particularly where the

accusations gain wide notoriety.” See In re Smith, 656 F.2d 1101, 1106 (5th Cir. 1981) (citation
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omitted).” In Smith, the petitioner filed a motion seeking to have his name stricken from the factual
proffers of two criminal defendants. Smith had noi been criminally charged or convicted. The Court
of Appeals agreed with Smith, castigating the Government:

no legitimate governmental interest is served by an official public smear of an

individual when that individual has not been provided a forum in which to vindicate

his rights. . ..

[W]e completely fail to perceive how the interests of criminal justice were advanced

at the time of the plea hearings by such an attack on the Petitioner’s character. The

presumption of innocence, to which every criminal defendant is entitled, was

forgotten by the Assistant United States Attorney in drafting and reading aloud in

open court the factual resumes which implicated the Petitioner in criminal conduct

without affording him a forum for vindication.

Id. at 1106, 1107, The Court of Appeals ordered the District Court Clerk’s Office to “completely
and permanently obliterate and strike from the records of the plcaé of guilty . . . any and all
identifying reference to or name of Mr. Smith, the Petitioner, so that such references may not be used
as a public record to impugn the reputation of Petitioner.” fd. at 1107. The Court further ordered
that all of the pleadings in the case be sealed. Jd.

Courts have interpreted Smith to apply not only to references to unindicted co-conspirators
in indictments and factual proffers, but also to motion papers. See, e.g., United States I Anderson,
55 F. Supp. 2d 1163, 1168 (D. Kan. 1999) (“After carefully reviewing the government’s moving
papers on the conflict of interest issue, the court can find no reason why the government might have
‘forgotten’ the presumption of innocence in such a public pleading . . ") (citing Smith, 656 F.2d at

1107); United Stafes I Holy Land Foundation, 624 F.3d 685 (5th Cir. 2010} (Fifth Amendment

rights of organization were violated when its name was listed among 246 unindicted coconspirators

"This opinion of the Fifth Circuit was made binding precedent in the Eleventh Circuit
pursuant to Bonner I City of Prichard, 661 F.2d 1206, 1209 (11th Cir, 1981) (en banc).
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in pre-trial brief).
The Model Rules further advise prosecutors not to engage in comments that “have a
substantial likelihood of heightening public condemnation of the accused.” (ABA Model Rule 3.8,)
In Petitioners® “Statement of Undisputed Material Facts,” they included allegations related
to crimes for which Epstein and several other individuals were neither charged nor convicted.
Pursuant to Smith and its progeny. and as previously explained to Petitioners’ counsel, the
Government denies all such allegations, including but not limited to the allegations contained in
paragraphs 1, 2, 4, 5, 10, 11, 17, 37, 52, and 53.*
ML THERE IS NO LEGAL OBLIGATION THAT THE UNITED STATES
ADMIT ORDENY THE PETITIONERS “FACTS,” MANY OF WHICH ARE
FALSE.
Although docketed as a Civil Case, the CVRA does not provide for a civil cause of action.
See, e.g., 18 US.C. § 3771(d)(6). Rather, the CVRA creates rights for victims in federal criminal
cases where criminal charges have already been filed. 18 U.S.C. § 377I(b)(1) (*In any court
proceeding involving an offense against a crime victim, the court shall ensure that the crime victim
is afforded the rights described in subsection (a).”); see also Fed. R. Crim. P. 60 (incorporating
CVRA into Federal Rules of Criminal Procedure). Thus, there is no obligation in this case, as there
might be in a case governed by the Federal Rules of Civil Procedure where sovereign immunity was
waived, that requires the United States to make any evidentiary disclosures.

Petitioners next rely on Local Rule 88.10(0), which governs discovery in criminal cases.

First, no standing discovery order has been entered because no criminal proceedings are pending.

“It should be noted that Petitioners preface many of these allegations with a false imprimatur
of FBI findings. Compare, for example, paragraph 5 with the pages cited in support thereof.

9
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Second, victims are not “parties” to criminal proceedings. See, e.g., In re Amy Unknown, ___ F.3d
__,2011 WL 988882 at *2 (5th Cir. Mar. 22, 2011). (“Crime victims have not been recogmized
as parties, and the Federal Rules of Criminal Procedure do not allow them to intervene as parties to
a prosecution.); United States I Aguirre-Gonzalez, 597 F.3d 46, 53 (1st Cir. 2010)
(“Notwithstanding the rights reflected in the restitution statutes, crime victims are not parties to a
criminal sentencing proceeding.). Third, many of Petitioners’ asserted “facts™ are not facts atall, but
instead are inferences, legal conclusions, or innuendos. And, most importantly, many are plainly
false.

As stated above, the United States does not believe that any of these issues are material to
the resolution of the Emergency Petition or Jane Does #1 and #2's Motion for Finding of Violation
of the CVRA [DEI and DE48]. Nonetheless, to correct misstatements in the record, the United
States points out the following examples of areas where Petitioners have included “undisputed facts™
that are known to them to be in dispute.

Prior to Epstein’s state court plea, Jane Doe #2 was represented by counsel for Epstein, was
adverse to any investigation of Epstein, and contacted other potential victim-witnesses and advised
them not to speak to investigators. When interviewed by the FBI and the U.S. Attormey’s Office,
Jane Doe #2 denied any sexual abuse by Epstein and said that Epstein was an “awesome man’ and
that she would marry him. Jane Doe #2 further expressed a belief to the government that Epstein
should not be prosecuted.

Jane Doe #2 not only made the government’s investigative efforts more difficult, she also
made the victim notification process more difficult. A great deal of the complaints made by the

Petitioners come from the delay between the time that Epstein signed the NPA on September 24,
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2007, and when he actually entered his guilty plea on June 30, 2008. (See DE 48 at 44 25, 32, &t
seq.) As set forth in their “Statement of Undisputed Facts,” this was the period when Epstein
“sought higher level review within the Department of Justice.” (Jd. at § 32.) As is known to
Petitioners, but as they neglected to mention in their “Statement of Undisputed Material Facts.” one
of the unfounded allegations made against AUSA -;}r Epstein’s counsel during the “higher
level review” was that she “wrongfully™ tried to include Jane Doe #2 among the list of Epstein’s
victims. Ironically, these same attempts to protect Jane Doe #2's rights are now being used by Jane
Doe #2 to allege violations of the CVRA.

Petitioners also allege that the letters sent to Jane Doe #1 and Jane Doe #2 during the period
when Epstein was pursuing Justice Department review, which stated that their cases were still under
investigation, were false. Yet Petitioners know that the investigation was ongoing because, as stated
in their own “Statement of Undisputed Material Facts,” on “January 31, 2008, Jane Doe #1 met with
FBI Agents and AUSA’s from the U.S. Attorney’s Office.” (DE48 at 17.) And another individual
represented by Petitioners’ counsel was interviewed on May 28, 2008, These and other interviews
were conducted so that, if Epstein did not follow through with the NPA, the Office would be ready
to address that situation as appropriate. Thus, the investigation was, in fact, continuing.

The Petitioners also know that the terms of the NPA were disclosed to Jane Doe #1 shortly
after the NPA was signed. Jane Doe #1 avers that she believed that Epstein agreed to pay damages
to her, but agreed that he would still be federally prosecuted for criminal charges based on crimes
allegedly committed against her. Petitioners aver that it is a “fact” that this was a “quite reasonable
understanding.” (DE48 at 12.) The Government denies that this is what Jane Doe #1 was told (see

DE14), although there could have been an honest misunderstanding. The Government denies,
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however, that it was “quite reasonable” to believe that a criminal defendant would agree to pay
damages to Jane Doe #1 as part of his resolution of a criminal case involving another victim while
still agreeing that he could be criminally charged for acts involving Jane Doe #1.

Furthermore, Petitioners know well that one of the reasons why the terms of the NPA were
not disclosed to additional victims when Epstein began appealing to the Justice Department was
because of concerns that, if Epstein did not follow through with the NPA and federal criminal
charges were thereafler filed against him, Epstein’s counsel would argue at trial that the victims had
been told, by the prosecution team, that they would receive money if they claimed that they had been
victimized by Epstein. This was not a frivolous concern; such allegations actually were raised by
Epstein’s counsel in depositions of some of the identified victims that were filed before this Court.

Petitioners also suggest that efforts were made to move proceedings to Miami to keep these
Petitioners from learning of court proceedings. Yet, it is undisputed that Petitioners were notified,
through counsel, of the only public court proceeding — Epstein's state court plea and sentencing
and were specifically invited to attend. The Petitioriers also know that some of the victims in the
case were terrified that their family members might leamn of their connection to the investigation and
that other victims had privacy concerns that were very different than those of Petinoners. Having
the proceedings outside the glare of the victims' hometown press would have allowed those other
victims to participate while maintaining some semblance of privacy.

Petitioners also reiterate baseless allegations made against AUSA Villafafia regarding the
choice of the attorney-representative for the victims, despite knowing that: (1) the issue of the
attorney-representative arose affer the NPA was already negotiated; (2) the Justice Department

investigated these allegations and found them to be meritless; and (3) the U.S. Attorney's Office
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elected to use a Special Master (retired U.S. District Court Judge Edward Davis) to make the final
selection.

The Petitioners also know that the AUSA, the agents, and the FBI's victim-witness
coordinator obtained counseling services for some of the identified vietims. And Petitioners are well
aware that the AUSA even provided notifications of Epstein’s work release status.

Paragraph 17 of Petitioners” filing also misstates a provision of the NPA. Petitioners stated
that “[tjo Iubtain an attorney paid for by Epstein, the victim would have to agree to proceed
exclusively under 18 U.S.C. § 2255 (i.e., under a law that provided presumed damages of $150,000
against Epstein|.|" Section _2255 actually provides minimum presumed damages of $150,000, not
a “cap” of $150,000.

There are a number of additional inferences and legal conclusions interspersed in the
“Statement of Undisputed Material Facts,” which the Government denies. For example, contrary
to Petitioners’ contentions, the Government denies that notifying the victims about the NPA would
have violated the NPA (DE48 at 10, ¥ 18); and that the U.S. Attorney’s Office wanted the NPA to
be kept confidential to avoid public criticism or to avoid victims from convincing “the judge
reviewing the agreement not to accept it” (DE48 at 11,9 19). The Government denies these and all
other unsupported innuendos advanced by Petitioners.

CONCLUSION

For the reasons set forth herein and in the United States’ Response to Jane Does #1 and #2's
Motion for Finding of Vielations of the Crime Victims Rights Act and Request for a Hearing on
Appropriate Remedies, the Petitioners’ “Statement of Undisputed Facts™ is completely irrelevant to

the Court’s determination of the merits of this case. As both of the parties agreed shortly after the
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filing of the Emergency Petition, the Court had all of the relevant facts back in August 2008 and the
matter was ready to be decided.

Petitioners cannot demand that the Government agree to their allegations, innuendos, and
legal conclusions, especially when many of them would run afoul of Rule 6é(e) and the Fifth
Amendment and others are clearly false. Accordingly, Petitioners’ Motion to Have Their Facts
Accepted should be denied.

Respectfully submitted,

WIFREDO A. FERRER
UNITED STATES ATTORNEY

Asgistant .S, Attorne

Attorney for Respondent

CERTIFICATE OF SERVICE

[ HERERY CERTIFY that on April 7, 2011, 1 electronically filed the foregoning document

with the Clerk of the Court using CM/ECF.

Assistant U.S. Attorney

14

08-80736-CV-MARRA (00897

EFTA00230721



Case 9:08-cv-80736-KAM Document 58 Entered on FLSD Docket 04/07/2011 Page 150f 15

SERVICE LIST

Jane Does 1 and 2 [} United States,
Case MNo. 08-80736-CIV-MARRA/JOHNSON
United States District Court, Southern District of Florida

Bradley J. Edwards, Esq.,
Farmer, Jaffe, Weissing, Edwards, Fistos & Lehrman, P'.L.
425 North Andrews Avenue, Suite 2

Fort Lauderdale, Florida 33301

Paul G. Cassell

3.1, Quinney College of Law at the
University of Utah

3325 1400 E

Attorneys for Jane Doe # | and Jane Doe £ 2

08-80736-CV-MARRA (00898

EFTA00230722



Case 9:08-cv-80736-KAM Document 50 Entered on FLSD Docket 03/21/2011 Page 1 0of 15

UNITED STATES DISTRICT COURT
SOUTHERN MSTRICT OF FLORIDA

Case No. 08-80736-Civ-Marra/Johnson
JANE DOFE #1 and JANE DOE #2

UNITED STATES
/

JANE DOE #1 AND JANE DOE #2°S MOTION FOR ORDER DIRECTING THE U.S.
ATTORNEY'S OFFICE NOT TO WITHHOLD RELEVANT EVIDENCE

COME NOW Jane Doe #1 and Jane Doe #2 (also referred to as “the victims”), by and
through undersigned counsel, to move for an order from this Court directing the U.S. Attorney’s
Office not to suppress material evidence relevant to this case. The Court should enter an order,
as it would in other criminal or civil cases, requinng the Government to make appropnate
production of such evidence to the victims.

BACKGROUND

In discussions with the U.S. Attomey’s Office about this case, counsel for Jane Doe #1
and Jane Doe #2 inquired about whether the Office would voluntarily provide to the vicums
information in its possession that was material and favorable to the victims’ case. Vietims'
counsel pointed out that, if they were criminal defense attorneys representing criminals, the
Office would promptly turn over all information in its possession that was helpful to these
criminals under Brady |} Maryland, 373 US. 83 (1963), and related decisions. Victims’ counsel

asked the Office to extend to the victims the same assistance that it would provide to criminal
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defendants — i.e., to voluntarily provide to the victims information in its possession that was
favorable to the victims® CVRA case.

In response, victims® counsel were informed by the Office that it could — and would --
withhold from the victims such information, apparently on the theory that the CVRA does not
apply to these case or on the theory victims lack due process rights under the CVRA. The
vichims accordingly have been forced to file this motion, seeking an order from the Court
directing the U.S. Aftorney’s Office to produce to the victims favorable information.

The wvictims are entitled to such information for four separate reasons. First, the U.S.
Attorney's Office is statutorily-obligated to use it “best efforts to see that crime victims are . . .
accorded[] the rights described in [the CVRA]” 18 U.S.C. § 3771(c)(1) (emphasis added). The
Office flouts this best efforts obligation when it deliberately withholds favorable information
from the victims.

Second, just as criminal defendants are entitled to receive favorable information in the
Government’s possession under due process rights, see, e.g., Bma‘yl Marviand, 373 U.S. 83
(1963), victims are entitled to receive favorable information under their CVRA “right to be
treated with fairness,” 18 U.S.C. § 3771(a)(8) — a right that clearly includes due process
considerations. The U.S. Attorney’s Office is not treating the victims with faimess if it
withhelds the very information that might enable them to prove their case.

Third, the U.S. Attorney’s Office has obligations under the civil discovery rules to
voluntarily provide information to the victims. See Fed. R. Civ, P. 26(a)(]) (initial disclosures in
civil cases). The victims’ action has been opened as a civil case, and the U.S. Attorney’s Office
has previously argued that it should be treated as a civil case. Proceeding on this basis, the
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ordinary civil discovery rules apply and the U.S. Attormey’s Office should disclose relevant
documents “without awaiting a discovery request.” Fed. R. Civ. P. 26{a)}(1)(A).

Finally, a decision by the U.S. Afttorney's Office to withhold information relevant to this
case has serious ethical ramifications. The attormeys have a duty of candor to the Court. It is not
immediately clear how the U.S. Attomey’s Office can satisfy those obligations while concealing
information that might enable the victims to prove their case.

For all these reasons, the Court should enter an order directing the U.S. Attorney’s Office
to produce to the victims all information in its possession favorable to the victims., A proposed
order to that effect is attached to this pleading, largely tracking the standard discovery order that
this Court routinely enters in criminal cases.

DISCUSSION

I. THE GOVERNMENT VIOLATES ITS “BEST EFFORTS” OBLIGATIONS IF IT
WITHOLDS EVIDENCE FAVORABLE TO THE VICTIMS.

The U.S. Attorney’s Office is obliged to produce favorable information to the victims
because of the CVRA’s requirement that prosecutor use their “best efforts” to protect crime
victims® rights. The CVRA directs that “[o]ificers and employees of the Department of Justice
and other departments and agencies of the United States engaged in the detection, investigation,
or prosecution of crime shall make their best efforts to see that crime victims are notified of, and
accorded, the rights described in [the CVRAL" 18 U.S.C. § 3771(c)(1) (emphasis added). Tt is
hard to understand how the Govemment can argue with a straight face that it is using its “best
efforts” to protect victims' rights while simultaneously withholding readily-identifiable

documents from the victims that might allow them to protect those very rights. If a best efforts
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obligation means anything, it must mean that the U.S. Attorney’s Office cannot suppress
favorable information.

This understanding of the best efforts obligation is confirmed by the plain meaning of the
phrase “best efforts.” That phrase is generally understood as requiring “[d]iligent attempts to
carry out an obligation.” BLACK'S LAW DICTIONARY 169 (8" ed. 2004). See generally E. Allen
Famsworth, On Trying to Keep One's Promises: The Duty of Best Efforts in Contract Law, 46 U,
PiTT. L. REV. 1, 8 (1984).  As a result, “[bjest efforts are measured by the measures that a
reasonable person in the same circumstances and of the same nature as the acting party would
take.” BLACK'S LAW DICTIONARY 169 (8" ed. 2004). A reasonable prosecutor who is obligated
to work to “accord” crime vietims their rights, 18 U.S.C. § 3771(c)(1), would not simultaneously
deny victims access to the very evidence that could help them protect their rights. Put another
way, an obligation to use “best efforts” is usually understood “in the natural sense of the words
as requiring that the party puts its muscles to work to perform with full energy and fairness the
relevant express promises and reasonable implications therefrom.” Stabile I Stabile, 774 N.E.2d
673, 676 (Mass. App. Ct. 2002). Here, far from putting its full energies towards protecting
victims® their rights, the U.S. Attorney’s Office is devoting its energies to blocking those rights.
The cases construing “best efforts™ language have routinely recognized that this Ihnguage can
create affinmative obligations to act. See, e.g., Hughes Communications Galaxy, Inc. I United
States, 26 C1. Ct. 123, 135 (1992) (“A best efforts clause . . . can also affirmatively obligate.”).
Here, the action that is affinmatively required by the U.S. Attorney’s Office is to produce readily-

identifiable information that will assist the victims.
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It is also important to recognize that the victims here are not seeking to force some kind

of burdensome wild goose chase on the U.S. Attomney's Office. [n their letter to the U.S.

Attorney requesting relevant evidence, the victims offered to provide a list of specific items they

were seeking: “To avoid burdening your Office, we would be happy to provide a specific list of

the information that we believe is material to the victims’ CVRA case — a limited amount of
information that could be swiftly located by your Office.” Letter from Bradley J. Edwards &

Paul G. Cassell to Wifredo A. Ferrer, Mar. 1, 2011. The victims have, for example, requested

that the U.S. Attorney’s Office provide to them unredacted copies of correspondence between

the US. Attorney's Office and Jeffrey Epstein. Through civil discovery from Epstein, the
victims have obtained half of that correspondence — the words written by the U.S. Attorney’s

Office — but are lacking the other half — the words written in reply by Epstein’s counsel. This

correspondence specifically discusses crime victims® rights, so it is obviously quite material to

the victims® case. The U.S. Attommey’s Office could obviously provide this information without
much difficulty. But instead, the Office has refused to provide to the victims any of the
correspondence — or, indeed, any other similar information that might assist the victims.

For all these reasons, the Court should find that the Department’s “best efforis”
obligations require it to produce to the victims information favorable to the victims® case.

lI.  THE VICTIMS HAVE A DUE PROCESS RIGHT TO ACCESS TO FAVORABLE
EVIDENCE UNDER THEIR CVRA “RIGHT TO BE TREATED WITH
FAIRNESS.”

The victims are also entitled to rﬁcﬁivc favorable evidence in the Government's
possession for the same reason that criminal defendants receive such information: fundamental

considerations of faimess require that the Government not deliberately withhold relevant
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information contrary to its position in court. For criminal defendants, this principle traces back
to the landmark decision of Brady I Marviand, 373 U.S. 83, 87 (1963), in which the Court
explained the production of exculpatory evidence is a principle designed for

avoidance of an unfair trial to the accused. Society wins not only when the guilty

are convicted but when criminal trials are fair; our system of the administration of

justice suffers when any accused is treated unfairly. An inscription on the walls of

the Department of Justice states the proposition candidly for the federal domain:

“The United States wins its point whenever justice is done its citizens in the

courts.” A prosecutor that withholds evidence on demand of an accused which, if

made available would tend to exculpate him or reduce the penalty helps shape a

trial that bears heavily on the defendant. That casts the prosecutor in the role of an

architect of a proceeding that does not compaort with standards of justice . . . .

Id. at 87-88. Of course, precisely the same points can be made here about production of
evidence to crime victims. The Justice Department will “win its point if justice is done” to crime
victims in this case — but justice can be done only if these proceedings are fair, in the sense that
all relevant information is provided to the court. To have this case move forward with the
prosecutors withholding material information is to truly cast them “in the role of an architect of o
proceeding that does not comport with standards of justice.”

To be sure, the victims in this case do not rely on a federal constitutional right to due
process. But they have a parallel szaturory right under the CVRA, which promises victims of
crime that they will be “treated with faimess.” 18 U.S.C. § 3771(a)}(8). The clear intent of
Congress in passing this provision was to provide a substantive “due process” right to crime
victims. As one of the CVRA’s co-sponsors (Senator Kyl} explained, “The broad rights
articulated in this section [§ 3771(a)(8)] are meant to be rights themselves and are not intended to
just be aspirational. One of these mights is the right to be treated with faimess. Of course,

fairness includes the notion of due process. Too often victims of crime experience a secondary
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victimization at the hands of the criminal justice system. This provision is intended to direct
Government agencies and employees, whether they are in executive or judiciary branches, to
treat victims of crime with the respect they deserve.” 150 CoNG. ReC. $4269 (Apr. 22, 2004)
{emphasis added).

Because the CVRA extends a “due process™ right to crime victims like Jane Doe #1 and
Jane Doe #2, victims have a right to fair access to evidence to prove their case. The very
[oundation of the Brady obligation is such a notion of due process: “[T]he suppression by the
prosecution of evidence favorable to an accused . . . violates due process where the evidence is
material either to guilt or to punishment.” Brmfyl Maryland, 373 U.S. 83, 87 {_1963], It would
similarly violate due process — and thus not treat victims with “faimess” -~ for the prosecution to
suppress evidence favorable to a crime victim where the evidence is material either to proving a
CVRA violation or to the remedy for a violation.

The Brady principles are well understood, and the Government does not have difficulty in
providing favorable information to criminal defendants. For example, it is our understanding
that such discovery was provided by the government to Jeffrey Epstein during the course of
negotiations that led to the non-prosecution agreement in this case. If the Government’s
obligations to see “that justice is done,” Brady, 373 U.S. at 87, requires it to produce helpful
information to a sex offender, surely principles of fairness require the same kind of production to
the sex offender’s victims when they are properly pursuing a contested case against the
Govermment before this Court.

The familiar Brady principles are so commonplace that this Court routinely enters a

“Standing Discovery Order” in criminal cases directing the Government to provide favorable
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evidence to the defendant. The Order typically provides: “The government shall reveal to the
defendant(s) and permit inspection and copying of all information and material known to the
government which may be favorable to the defendant on the issues of guilty or punishment
within the scope uf'Brau'j,'I. Marviand, 373 U8, 83 (1963), and Unired .S'mre.sl. Agurs, 427 U.S,
97 (1976).” See, e.g., Standing Discovery Order, United States |} Enriquez, No. 1:10-CR-20488-
MGC (July 9, 2010) (doc. #115). These Standing Discovery Orders follow from identical
language in the local rule on these issues. See Local Rule 88.10.

Interesting, the Standing Discovery Order — and associated local rule 88,10(0) — contains
a broad, commonsense provision which the Government has plainly violated in this case. The
Order provides: “The parties shall make every possible effort in good faith to stipulate to all facts
or points of law the truth or existence of which is not contested and the early resolution of which
will expedite the trial.” For more than two-and-a-half years, the victims have been trying to get
the Government to stipulate to undisputed facts, precisely as the Court’s rules envision. The
Government, however, has refused to do so.

It is a simple matter to tailor the Standing Discovery Order from a situation involving a
cnminal defendant’s need for information to the current situation of a crime victim’s need for
information. A proposed order to that effect is attached to this pleading, largely tracking the
language of the Standing Discovery Order. The Court should enter that order. The Court has its
own obligations to ensure that victims’ rights are protected. The CVRA directs that “[iJn any
courlt proceeding mnvolving an offense against a crime victim, the court shall ensure that the

crime victim is afforded the rights [described in the CVRAJ” — nights that include a right to “be
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treated with faimess.” See 18 US.C. § 3771(b)(1}, (a)(8). The Court should ensure fair
treatment for the victims by directing the Government to produce relevant evidence.

III.  THE VICTIMS ARE ENTITLED TO DISCLOSURE UNDER THE FEDERAL
RULES OF CIVIL PROCEDURE.

The victims are further entitled to receive information favorable to them under the rules
civil procedure. The victims' petition seeking to set aside the non-prosecution agreement has
been opened as a civil case — as reflected in the case number the matter has bome for the last
two-and-a-half years: 9:08-CV-80736-Marra/Johnson. Indeed, the Government has seized on
this point to deny the victims rights that they would otherwise enjoy in a criminal case. For
example, on October 27, 2010, the U.S. Attorney’s Office advised Jane Doe #1 and Jane Doe #2
that the Office was taking the position that they did not enjoy a right “to confer” with the Office
under the CVRA, 18 U.S.C. § 3771(aX5), in this enforcement action because the action was
“eivil” litigation rather than criminal litigation. See Doc. #41 at 1-2.

If the U.S. Attorney’s Office 15 correct that this matter is “civil” litigation, then the
Federal Rules of Civil Procedure govern discovery. See Fed. R. Civ. P. 1 (*These rules govern
the procedure in all civil actions and proceeding in the United States district courts . . . .”).'
Under those Rules, generous discovery is provided. Of particular relevance to this motion is the
requirement under Fed. R. Civ. P. 26(a){1){A) that parties are automatically required produce
relevant information to a case without waiting for a discovery request.  In light of the

Government’s position that this case 1s civil litigation, the victims have been making (and are

" Rule 1 note that there are certain limitations to application of the Civil Rules, found in
Fed. R. Civ, P. 81, Nomne of the limitations in Rule 81 (e.g., for bankruptey and citizenship
proceedings) apply in this case.
9
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centinuing to make) initial disclosures consistent with Rule 26(a)(1){A). But the U.5. Attorney’s
Office has recently informed the victims that they do not believe that this Rule applies 1o their
case and that they will not be making any such disclosures. Accordingly. the victims seek an
order from the Court requiring the ordinary kinds of document production that are made in civil
cases.

To order the Government to make such production, the Court need not engage in
metaphysical ruminations about whether this CVRA enforcement action is ultimately a “civil”

IH‘

case or a “criminal” case. For purposes of this motion, it is enough to say that the Government
has taken the position that it is a civil action and therefore the Govemment must at least carry
_ through on the discovery obligations that attend civil cases.
Moreover, Congress clearly allowed the filing of this action in this Court. See 18 U.S.C.
§ 37TH(dK3) (allowing assertion of CVRA rights “in the district court in which a defendant is
being prosecuted or, if no prosecution is underway, in the district court in the district in which
the crime occurred.”). Congress did not specify whether such actions would be civil or criminal
in nature. But Congress no doubt envisioned at least a minimum level of cooperation with
victims by the Government. Congress, in fact, mandated prosecutors to make their “best efforts”
to afford victims their rights. In a case such as this one where there is a dispute about the faciual
events surrounding, it makes sense to read the CVRA has at least g'iﬁng viclims access to
information that might prove their case rather than permitting the Government to suppress such
evidence, The Court should accordingly require the Government to make the disclosures that it
would ordinarily make in a civil case. The proposed order attached to this pleading includes a
provision to that effect.
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IV.  ALLOWING THE GOVERNMENT TO WITHHOLD RELEVANT EVIDENCE
WOULD RAISE SERIOUS ETHICAL ISSUES.

On a final note, it is worth considering the ethical ramifications of the Government’s
stark position that it can withhold even relevant and material evidence from the victims in this
case, Prosecutors, no less than other attomeys, have duties of candor to the Court that would not
permit them to present evidence or testimony to the Court that is known to be false. Fla. Bar
Rule 4-3.3(a)(4). Allowing the victims access to evidence favorable to their claim will insure
compliance with this rule. Similarly, in an ex parte proceeding, a lawyer must inform the court
of all material facts known to the lawyer that will enable the court to make an informed decision
*“whether or not the facts are adverse.” Fla, Bar, Rule 4-3.3(d). If the U.S. Attomey’s Office is
correct that the victims are not entitled to access to favorable evidence, then the proceedings
involving that evidence are essentially ex parte — requiring the Office to make disclosures to the
Court with notice to the victims.

An illustration of this problem comes from the swomn declaration filed by one of the
AUSA’s in this case in support of the Government's response to the victims' petition. This
sworn affidavit recounts a provision in the non-prosecution agreement that would have placed
victims of Epstein’s sexual abuse in “the same position as they would have been had Mr. Epstein
been convicted at trial” Declaration of [ T vy 9. 2008 (doc. #14) at 3.4 The
affidavit also goes on to say that “these provisions were discussed,” id. at 4, apparently referring
to this provision. fd. (noting that “as explained above™ there was a remedy for crime victims).
And the declaration notes that on July 9, 2008, the victims in this case (including Jane Doe #1)

were notified about the existence of this provision.

11
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On October 9, 2008, victims” counsel wrote to government counsel, pointing out that this
declaration appeared to be (albeit inadvertently) false in two important respects. First, the quoted
provision was not actually in the non-prosecution agreement. And second, if it was discussed
with Jane Doe #1, for example, then that would have created false impression.  Vietims® counsel
asked for a clarification to be filed with the Court about these two points. See Exhibit “A.”

In response, on December 22, 2008, the government filed a supplemental declaration.
Doc. #35. The corrective supplemental declaration addressed the first point, agreeing that the
information was false. The supplemental declaration, however, did not address the second
question of whether this false information had previously been discussed with the crime victims.
Moreover, the supplemental declaration raised additional question about Epstein’s role in the
false information. The supplemental declaration states the Epstein’s attorney’s approved the
transmission of false information to the victims on and about July 9. 2008. Doc. #35 at 2. But
none of the underlying information regarding the approval of that false information is included in
the supplemental declaration.

Rather than have the government serving as the exclusive conduit for information to the
Court about these subjects, it seem more consistent with the spirit of the ethical rules — and with
the general obligations of disclosure discussed previously in this pleading — for the Government
to make available to the victims all material and favorable information. For example, the
Govemnment could provide to the victim the underlying correspondence with Epstein’s attorneys
approving the transmission of this false information. This information will be highly relevant to

the victims® position that the non-prosecution agreement should be set aside in view of violations
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of the victims’ rights. The Court should accordingly order production of this and other similar
favorable evidence to the victims.
CERTIFICATE OF CONFERENCE

As recounted above, counsel for Jane Doe #1 and Jane Doe #2 have repeatedly requested
that the U.S. Attorney’s Office voluntarily stipulate to undisputed facts in this case and provide
material information favorable to the vicims case for more than two and a half years. The U.S.
Attomney’s Office, however, takes the position that the victims are not entitled to any such
information.

CONCLUSION
For all the foregoing reasons, the Court should order the U.S. Attorney’s Office to

produce information favorable to the victims. A proposed order to that effect is attached.

DATED: March 21, 2011

Respectfully Submitted,

s/ Bradley J. Edwards
Bradley J. Edwards

FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHEMAN, P.1..
425 North Andrews Avenue, Suite 2

Fort Lauderdale, Florida 33301

and

13

08-80736-CV-MARRA 000911

EFTA00230735



Case 9:08-cv-80736-KAM Document 50 Entered on FLSD Docket 03/21/2011 Page 14 of 15

Paul G. Cassell

Pra Hae Vice

S.J. Quinney College of Law at the
Liniversity of Utah

332 8. 1400 E.

Salt Lake City, UT 84112

Attorneys for Jane Doe #1 and JTane Doe #2
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CERTIFICATE OF SERVICE

The foregoing document was served on March 21, 2011, on the following using the Court's

CM/ECF system:

Assistant U5, Aftorney
500 5, Australian Ave., Suite 400
West Palm Beach, FL 33401

Attorney for the Government

Joseph L. Ackerman, Jr.
Joseph Ackerman, Jr,
Fowler White Burnett PA

77 8. Flagler Drive, West Tower, Suite 901
West Palm Beach, FL 33401
Criminal Defense Counsel for Jeffrey Epstein
(courtesy copy of pleading via U.5. mail)
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AND ASS50CIATE S

I e

United States Attorney's Office
99 N.E. 4th Street
Miami, Florida 33132

Re: Jane Doe # and Jane Doe #2 I United States of America
Case No.: 08-80736-CIV-MARRA/JOHNSON

eor [

I ain writing to call to your attention two potentially false statements that the Government
made, albeit inadvertently, in a sworn declaration submitted to the Cowrt in connection with the
above-captioned case. [ request that your office file a corrected declaration and accompanying
explanation.

e first statement is found at page 3 to 4 of the July 9™, 2008 declaration of -
There a provision in a plea agreement with Mr. Jeffrey Epstein is recounted. As we
understand the Government's current position in this case, it is that this provision o fact
part of the plea agreement in this case. If our understanding is comrect, then Ms. “ has
filed a false affidavit with the court, albeit inadvertently. We respectfully request that she file a
new affidavit that corrects this false information, along with all other information relevant to
understanding how the false information came to be provided to the court — and to the victims in
this case. This correction should, in my view, include more details about how Epstein and his
attorneys approved a submission of false information to the victims as you stated on Page 5, n.2
in your October 8, 2008 filing “Respondent’s Opposition to Vietims® Motion to Unseal Non-
Prosecution Agreement” — presumably knowing that litigation surrounding the victims® rights
issues was on-going and that such false information might be ultimately presented to the court.
Such information s highly relevant to what remedy the victims might ultimately choose to seek

for violations of their rights in this case.

The second statement may or may not be false, but may need some clarification. At page
4 of Ms, declaration, she states that “[ijn October 2007, shortly after the agreement was
signed, four victims [including C.W.] were contacted and these provisions were discussed”
(emphasis added). Similarly at page 5, the declaration states: “After C.W. had been notified of
the terms of the agreement ....." (emphasis added). [ write to inquire whether, in view of the fact
that the provision noted above is not in fact (accerding to the Government’s current view) part of
the plea agreement, whether this was the provision that the government (inaccurately) discussed
with the vietims. Put another way, 1 am wondering whether the Government will now stipuiate
that it, at most, discussed with the victims a provision in the plea agreement that never was
actually part of the plea agreement.

2028 HARRISON STREET,SUITE 202, HOLLYWOOD, FLORIDA 33020
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Dexter Lee, AUSA

United States Attorney’s Office
October 9, 2008

Page Two

I continue to be interested in working out a joint stipulation of proposed facts in this case
with the Government. If you would like to proceed in that direction, please give me a call. If,
however, the Government is not willing to work out a joint stipulation of facts, then I need to
have the record be as clear as possible, and at a minimum would request that the Government
correct the inaccurate information it has provided to the cowrt and clarify precisely how such
inaccurate information came to be made a part of the record and the extent to which Mr. Epstein,
through his attorneys, was culpable.

Sincerely,

==X S

BE/sg . Brad Edwards

2098 HARRISON ATREET,SVITE 202, HOLLYWOOD, FLORIDA 33020
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 08-80736-Civ-Marra/Johnson

JANE DOE #1 and JANE DOE #2

UNITED STATES

[PROPOSED] ORDER GRANTING JANE DOE #1 AND JANE DOE #2°S MOTION FOR
ORDER DIRECTING THE U.S. ATTORNEY’S OFFICE NOT TO WITHHOLD
RELEVANT EVIDENCE

THIS CAUSE comes before the Court on Jane Doe #1 and Jane Doe #2°s Motion for Order
Directing the U.S. Attorney’s Office Not to Withhold Relevant Evidence, filed March 21, 2011.
It is ORDERED AND ADJUDGED that the Motion is GRANTED,
I. The govemment shall reveal to the victims and permit inspection and copying of all
information and material known to the government which may be “favorable” to the victims, see
Brﬂdyl Marvland, 373 1.5, 83 (1963) (discussing evidence “favorable” to defendants); Unired
States I Agurs, 427 U.S. 97 (1976} (same), on issue of possible violations of their rights under
CVRA and remedy for such violations, including any impeachment information under Giglio I
United States, 405 U.S. 150 (1972).
2. The parties shall make every possible effort in good faith to stipulate to all facts or points of

law the truth and existence of which is not contested and the early resolution of which will

expedite the proceedings.

08-80736-CV-MARRA 000916
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3. The parties shail make to each other the disclosures required under Fed. R. Civ. P.
26(a)(1)(A).
DONE AND ORDERED in Chambers at West Palm Beach, Palm Beach County, Florida,

this __ day of March, 2011.

KENNETH A. MARRA
United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 08-80736-CIV-MARRA/JOHNSON
JANE DOE #1 and JANE DOE #2,
Petitioners,
VS,
UNITED STATES,

Respondent.
/

UNITED STATES® RESPONSE TO JANE DOE #1 AND JANE DOE #2's
MOTION FOR ORDER DIRECTING THE U.S. ATTORNEY'S OFFICE NOT
TO WITHHOLD RELEVANT EVIDENCE

Respondent, United States of America, by and through its undersigned counsel, files its
Response to Jane Doe #1 and Jane Doe #2's Motion for Order Directing The U.S. Attomey’s
Office Not to Withhold Relevant Evidence, and states:

L THE CRIME VICTIMS RIGHTS ACT CREATES NO LEGAL DUTY UPON
THE U.S. ATTORNEY'S OFFICE TO PROVIDE RELEVANT EVIDENCE

Petitioners maintain the U.S. Attorney’s Office is “withholding” relevant evidence, which
suggests there is a legal obligation to disclose such information to them.  Petitioners contend
the government has an obligation under 18 U.S.C. § 3771(¢c)(1) “to make their best efforts to see
that crime victims are notified of, and accorded, the rights described in subsection (a).”

Section 3771(c) 1) is no authority to impose a duty upon the U.S. Attomey’s Office to
provide evidence to petitioners, or allow them a right of access to records maintained by the U.S.

Attorney’s Office.  Petitioners do not point to any of the eight rights enumerated in section
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3771(a) that provides a right to access to information in the government’s possession, either in
the context of the criminal case in which the requesting individual is a crime victim under section
3771(e), or in a motion for relief filed under section 3771(d}(3).

Petitioners’ attempt to engraft a right of access to government information to section
AT71{eK 1) should be rejected.  In Pennsylvania I Ritchie, 480 U8, 39 (1987), the Supreme
Court recognized that the Confrontation Clause grants a criminal defendant a trial right to cross-
examine a witness. It hastened to add, f‘[t]hc ability to question adverse witnesses, however,
does not include the power to require the pretrial disclosure of any and all information that might
be useful in contradicting unfavorable testimony.” Id. at 52(footnote omitted). In the same vein,
the obligation of the government to use its best efforts “to see that crime victims are notified of,
and accorded, the rights described in subsection (a),” does not include a duty to provide
information supporting whatever claim a vietim may wish to assert in a motion for relief under
section 3771(d)(3).

In United States I Rubin, 558 F.Supp.2d 411 (E.D.N.Y. 2008), an alleged victim of a

stock swindle claimed the nght to confer in section 3771(a)(5) included a right to obtain
information to base his views to express to the court.  This argument was rejected by the district
court, which noted that “[a]ny information-gathering aspect of the right to confer is necessarily
circumscribed, in the first instance, by its relevance to a victim's right to participate in the federal
criminal proceedings at hand and to do so within the bounds demarked by the CVRA.™ Id. at
425(citation omitted). The court found the CVRA no more requires disclosure of the pre-
sentence report to meet its remedial goal of giving erime victims a voice in sentencing than it

does disclosure of all discovery in a criminal case to promote the goal of giving victims a voice at
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plea proceedings. 1d., citing United States || Ingrassia, 2005 WL 2875220 at *17 (E.D.N.Y. Sep.

7. 2005). The district court concluded, “[t]he CVRA, therefore, does not authorize an unbridled
gallop to any and all information in the government's files.” 558 F.Supp.2d at 425,

Similarly, in United States | Coxton, 598 F.Supp.2d 737 (W.D.N.C. 2009), several crime

victims invoked the CVRA in at atternpt to obtain portions of the pre-sentence investigation
report (PSR).  The victims argued that the CVRA granted them the implicit right to access to
the request portions of the PSR in order to prepare for sentencing, Id. at 739, The district court
rejected the victims' argument. The court first noted the confidential nature of a PSR, Id. at 738-
39, and then found that a victim's right to be reasonably heard at sentencing did not grant a right
of access to the PSR. The court relied upon In re Brock, 262 Fed. Appx. 510 (4" Cir. 2008),
which held that a victim’s right to be heard does not afford access to a PSR, since the victim had
been provided ample information concerning the applicable Sentencing Guidelines and other
issues related to the defendants’ sentencing. The district court in Coxton found that the victims
in that case were present during trial and continued to enjoy access to the United States
Attorney’s Office. Id. at 740,

The district court also rejected the victim’s argument that their right to restitution granted

a night of access to the PSR. Id. The Coxton court relied upon United States l Sacane, 2007

WL 951666 (D.Conn. Mar. 28, 2007), where the victim of a fraud sought access to the convicted
defendant’s financial status by invoking the CVRA. The Sacane court relied upon the caselaw
finding a victim had no right to the defendant’s PSR, and found that, “if the CVRA does not
provide crime victims with a right to disclosure of the presentence report, that a fortiori it would

not provide crime victims with a right to obtain such disclosures directly from a defendant.”
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EFTA00230744



Case 9:08-cv-80736-KAM Document 59 Entered on FLSD Docket 04/07/2011 Page 4 of 9

2007 WL 951666 at *1.
Other attempts to engraft discovery rights onto the CVRA have also been rejected. In

United States I Moussaoui, 483 F.3d 220 (4" Cir. 2007), several victims in the September 11,

2001 terrorist attacks sought access to files and records provided by the government to defendant
Moussaoui, in satisfaction of the government's ¢riminal discovery obligations. The victims
were plaintitfs in civil actions filed in the Southern District of New York, against private airlines,
airports, and security services. Id. at 224, The victims sought non-public criminal discovery
matenals for use mn their civil actions,

In its opinion, the Fourth Circuit noted the victims had relied heavily upon the CVRA and
the Air Transportation Safety and Stabilization Act (ATSSSA) in the district court. to support
their claim of a right to access the criminal discovery information. Id. at 234, On appeal,
however, the civil plaintiffs abandoned the argument that those two statutes provided the district
court the authority to enter an order compelling the government to provide to the civil plaintiffs
certain categories of information. The appellate court observed that, “[t]his was wise strategy,
as nothing in those two statutes supports the district court’s exercise of power.” Id.

As to the CVRA, the Fourth Circut found “[t]he rights codified by the C‘.v’R.A, however,
are limited to the crimmal justice process; the Act is therefore silent and unconcerned with
victims® rights to file civil claims against their assailants.” Id. at 234-35, citing In re Kenna, 453
F.3d 1136, 1137 (9" Cir, 2006). There is no eriminal justice process in the instant case since no
criminal charges have been filed.  Even if the criminal justice process has been initiated by the
filing of charges, courts have rejected claims by victims that one or more of the rights in section

3771{a) create a right of access to information in the government’s possession; Coxton (no right
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to PSR): Kenna (same); and Sacane (no right to financial information from defendant). The
CVRA imposes no duty on the U.S. Attomey’s Office to provide evidence to petitioners to assist
them in presenting their claims under the CVRA,

1. PETITIONERS HAVE NO DUE PROCESS RIGHTS UNDER THE CVRA

Petitioners also contend they have a right to due process under the CVRA, and liken their
situation to the rights enjoyed by criminal defendants. DE 50 at 5-9. This argument suffers
from a fundamental defect, the absence of any protected life, liberty, or property interest, which
would trigger the due process clause.

“The necessary first step in evaluating any procedural due process claim is determining
whether a constitutionally protected interest has been implicated.” Tefel § Reno, 180 F.3d 1286,

1299 (11" Cir. 1999), citing Economic Dev. Corp. [|. Stierheim, 782 F.2d 952, 954-55 (11 Cir.

1986 “In assessing a claim based on an alleped denial of procedural due process a court must
first decide whether the complaining party has been deprived of a constitutionally protected
liberty or property interest. Absent such a deprivation, there can be no denial of due process.”).
Petitioners concede that “the victims in this case do not rely on a federal constitutional right to
due process.” DE 50 at 6{emphasis in original).

However, they contend that section 3771(a)(8), which provides that a crime victim should
be treated with faimess and with respect for the victim’s dignity and privacy, creates a statutory
right, Petitioners argue that Congress intended to provide a substantive due process nght to
crime victims. DE 50 at 6. This argument is plainly incorrect. There is no life, liberty, or
property interest implicated in the CVRA, and courts are hesitant to find that a substantive due

process right has been created.  See Collins I City of Harker Heights, Texas, 503 U.S. 115,
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125 (1992)(“As a general matter, the Court has always been reluctant to expand the concept of
substantive due process because guideposts for responsible decisionmaking in this uncharted area
are scarce and open ended. (citation omitted). The doctrine of judicial self-restraint requires us to
exercise the utmost care whenever we are asked to break new ground in this field.”). This
judicial reluctance would be particularly well-founded in the instant case, where petitioners are
maintaining that Congress’s use of the amorphous terms “fairness” and “respect for the victim's
dignity and privacy” have created a substantive due process right.

Similarly unavailing is petitioners’ reliance upon Brady I Maryland, 373 U.S. 83 (1963),

and other criminal law cases finding a due process obligation on the government’s part to
disclose exculpatory and impeachment information.  Petitioners are charged with no crime, and
they are in no jeopardy of losing their liberty. Consequently, the government has no due process
obligation to provide information te petitioners.

.  PETITIONERS HAVE NO RIGHT TO DISCOVERY UNDER THE FEDERAL
RULES OF CIVIL PROCEDURE

Petitioners argue they are entitled to discovery under the Federal Rules of Civil
Procedure, but they point to no particular rule, or case, which provides that such a discovery
rights cxists.. Instead, petitioners seize upon the government’s assertion that the right to confer
under section 3771(a)(5) only applied to the criminal case, not to a civil action filed to attempt to
enforce rights under the CVRA.

Petitioners filed their motion for relief under section 3771(d)(3). Such motions for relief
are filed in the district court “in which a defendant is being prosecuted for the crime,” or “if no

prosecution is underway, in the district court in which the crime occurred.”  If a motion under
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section 3371(d)(3) is filed in the district court in which the defendant is being prosecuted, the
motion is being entertained as part of the criminal case, not a civil action. In the instant case,
petitioners filed their motion under the second provision. Presumably, because there was no
criminal case, the Clerk’s Office assigned the motion a civil case number.

Congress created a procedure by which a putative victim could seek relief for alleged
violations of CVRA rights. [f a section 3771(d)}3} motion were filed in an existing criminal
case, the Federal Rules of Civil Procedure would not apply, since it is not a civil case. Under
petitioners” theory, because of the happenstance that no criminal case was pending, and the
Clerk's Office assigned the motion a civil case number, they are entitled to full discovery under
the Federal Rules of Civil Procedure.

Petitioner’s theory is illogical because there is no basis for believing that Congress
intended individuals seeking relief under section 3771(d)(3) to enjoy widely differing procedural
rights, depending on whether there was a criminal case pending. If a putative victim filing a
motion in an existing criminal case would be entitled to no discovery under the Federal Rules of
Civil Procedure, then none should exist where there 15 no existing criminal case.

IV.  THE GOVERNMENT ATTORNEYS' DUTY OF CANDOR DOES NOT
CREATE A RIGHT OF ACCESS TO INFORMATION

Petitioners argue that, because the government’s attorneys owe a duty of candor to the

Court, they are entitled to have access to government records in order to ensure the government

attorneys are honoring their ethical obligations. DE 50 at 11-13.
The government's attomeys are well-aware of their obligations of candor to the Court. 1

the Court believes any attorney in the instant case has breached that ethical duty, it has the
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authority to take remedial action to factually determine whether the duty has been breached.
However, the mere existence of an attornev's duty of candor to a court does not a nght of access
to information in the opposing party, to ensure the ethical duty is being met,

CONCLUSION

Petitioners” motion for order directing the U.S. Attorney’s Office not to withhold relevant
evidence should be denied.
Respectfully submitted,

WIFREDO A, FERRER
UNITED STATES ATTORNEY

By:

Attommey for Respondent

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on Apnl 7, 2011, 1 electronically filed the foregoing document

with the Clerk of the Court using CM/ECF

Agsistant U5, Attorney
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SERVICE LIST

Jane Does | and 2 l United States,
Case No. 08-80736-CIV-MARRA/JOHNSON
United States District Court, Southern District of Florida

Bradley J. Edwards, Esq.,
Fanmer, Jaffe, Weissing, Edwards, Fistos & Lehrman, P.L.
425 North Andrews Avenue, Suite 2

Fort Landerdale, Flonida 33301

Paul (. Cassell

5.J. Quinney College of Law at the
University of Utah

3325 1400 E.

Attormeys for Jane Doe # 1 and Jane Doe #2
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 08-80736-Civ-Marra/Johnson
JANE DOE #1 and JANDE DOE #2

UNITED STATES
!

JANE DOE #1 AND JANE DOE #2'S MOTION TO USE CORRESPONDENCE TO
PROVE VIOLATIONS OF THE CRIME VICTIMS® RIGHT ACT AND TO HAVE
THEIR UNREDACTED PLEADINGS UNSEALED
COME NOW Jane Doe #] and Jane Doe #2 (also referred to as “the victims™), by and

through undersigned counsel, to move this Court to allow use of correspondence between the

1.8, Attorney’s Office and counsel for Jeffrey Epstein to prove violations of the Crime Victims’
Rights Act. Because this Court has already ruled that the correspondence is not privileged — and
because it is highly relevant to the victims’ case — the motion should be granted. The victims’
unredacted pleading quoting the correspondence should also be unsealed, particularly in light of
. the intense, international public interest in Epstein’s controversial plea deal.
BACKGROUND

As the Court is aware, beginning 2008, Jane Doe #1 and Jane Doe #2 pursued civil
litigation against Jeffrey Epstein for sexually abusing them. During the course of that litigation,
in June 2001, they obtaingd correspondence between the U.S. Attorney’s Office and Jeffrey
Epstein’s legal counsel. Jane Doe #1 and Jane Doe #2 ultimately settled their civil suits in July

2010. During the settlement discussions, they informed Epstein's legal counsel that they would
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be using the correspondence in this CVRA action. Epstein requested advance notice of such
filing. Jane Doe #1 and Jane Doe #2 saw no basis for any objection to their using the materials,
but agreed to give advance notice to Epstein so that he could make whatever arguments he
wished. Accordingly, as part of their sett]cﬁmcnt, the victims agreed with Epstein that they would
file under seal the correspendence so that Epstein would have an opportunity to object if he so

desired:

Counsel for [Jane Doe #1 and Jane Doe #2] have received, as part of discovery in
this lawsuit, certain correspondence between Epstein’s agents and federal
prosecutors, [Jane Doe #l and Jane Doe #2] may desire to use this
correspondence to prove a violation of [their] right to notice by the government
and to be treated with fairmess, dignity, and respect during criminal investigations
and prosecutions under the Crime Victims' Rights Act (CVRA), 18 US.C.
section 3771, and to seek remedies for any violation that [they] may prove. The
parties agree that Epstein will receive at least seven days advance notice, in
writing, of intent to S0 use the correspondence in any CVRA case . . . [Jane Doe
#1 and Jane Doe #2] agree to . . . file the documents . . . under seal until a judge
has ruled on any objection that Epstein may file.”

On August 26, 2010, Jane Doe #1 and Jane Doe #2 provided the specified advance notice
to Epstein of their intent to use the correspondence. The notice specifically covered this CVRA
action:

[A]s vou know, there is currently pending before Judge Marra a case filed under

the Crime Victims® Rights Act (CVRA), 18 US.C. § 3771, in which two victims

of sexual assault by [you] allege they were deprived of their rights under the Act.

For example, the victims allege that there were deprived of notice of pending plea
bargain arrangements and an opportunity to be heard as well as the right to
meaningfully confer with prosecutors. The correspondence provided to us is
compelling evidence in support of their claims, as it demonstrates that federal
prosecutors were conducting plea discussions with Epstein months before they
alerted the victims to any possible plea bargain. The correspondence also
demonstrates a willful plan_to keep the-vietims-in the dark about the plea -
discussions. In light of these facts, we intend to make use of this correspondence "-'_.'ﬁ)
in the [CVRA] ... lawsuit[]. ... '

]

08-80736-CV-MARRA 000928

EFTA00230752



Case 9:08-cv-80736-KAM Document 51 Entered on FLSD Docket 03/21/2011 Page 3 of 10

Letter from Bradley J. Edwards to Robert D. Critton, Jr., Case No. 9:08-CV-80893, Doc. #214
(attachment 2},

On September 2, 2010, Epstein filed a motion for a protective order, seeking to bar
disclosure of the U.S. Attorney's correspondence in both a pending state court case and the
CVRA case. Case No. 9:08-CV-80893, Doc. #214.

On September 13, 2010, Jane Doe #1 and Jane Doe #2’s responded, explaining that
Epstein had already liigated — and lost — the claim that the information was somehow protected.
They also explained that Epstein could not object to use of the information in the CVRA case
unless he intervened in the CVRA case. Doc. #217.

One day later, on September 14, 2010, the Court (Magistrate Judge Johnson) denied the
motion for a protective order. Doc. #218. The Court explained that “[t}he Court agrees with
[Jane Doe] . . . that if [Epstein] believes he has a valid basis for preventing disclosure of the
subject documents in the subject state court proceeding, he should file a motion to that effect in
the approprate state court.”

On September 28, 2010, Epstein filed an appeal of the Magisﬁatn Judge’s order. Epstein
argued that because the Magistrate Judge had ruled so rapidly, he had been precluded from filing
a reply brief,

On October 7, 2010, Jane Does’ legal counsel filed a response (Doc. #221), explaining
that no basis existed for barring use of the documents and that, in any event, Epstein needed to
intervene in the CVRA case if he was going to have standing to object to use of the documents

there.
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On October 20, 2010, this Court (Marra, J.), entered an order (Doc. #222) remanding to
the magistrate judge to give Epstein an opportunity to file a reply brief.

On November 1, 2010, Epstein filed a reply to the response to his motion for protective
order. Doc, #223,

On January 5, 2011, this Court (Johnson, J.) entered an order (Doc. #226) resolving
Epstein’s objection. The Order began by stating: “To the extent Epstein’s Counsel ask the Court
to find the subject correspondence privileged and on that basis prohibiting Plaintiffs’ Counsel
from disclosing it in either of the two proceedings, said request is denied.” Id. at 3. The Order,
however, indicated that Jane Does’ counsel should file the correspondence under seal with “the
appropriate institution™ so that the institution could “make the determination of admissibility as it
relates to their respective cases.” Jd. at 3.'

DISCUSSION

1. JANE DOE #1 AND JANE DOE #2 SHOULD BE PERMITTED TO USE THE
CORRESPONDENCE, AS IT IS HIGHLY RELEVANT TO THEIR CASE.

Under the Magistrate Judge's Order, Jane Doe #| and Jane Doe #2 are directed to submit
the correspondence to “the appropriate institute” for a “determination of admissibility.” The

victims have done that, filing only a redacted version of their pleading in the public court file,

' At one point, the Magistrate Judge appeared to think that the “appropriate institution”
for the CVRA was the Justice Department, as the Magistrate Judge thought that Jane Doe was
proceeding by way of an “internal Justice Department Complaint procedure.” Of course, Jane
Doe is not proceeding here by way of the internal Justice Department procedure, but rather the
statutorily authorized procedure for filing a motion in the district court. See 18 US.C. §
3771(d)(3).
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submitting an unredacted version to the Court. The victims have also submitted all of the
correspondence to the Court under seal as well.

The only remaining issue for the Court under the Magistrate Judge’s Order is a
“determination of admissibility as it relates” to the CVRA case. The correspondence is plainly
admissible, as it is highly relevant to_the victims’. argument-that-theJustieeDepartment has

intentionally concealed the existence of the non-prosecution_agreement from them. The

correspondence specifically shows that the U.S. Attorney’s Office reached a firm non-
prosecution agreement with Epstein in September 2007, but subsequently deliberately decided to
conceal the existence of that agreement from the victims. The correspondence further shows that
the U.S. Attorney’s Office was aware of its statutory obligation to inform the victims of the non-
prosecution agreement. Indeed, some of the correspondence involves specific discussion of the
CVRA and victim notices.

All relevant evidence is admissible. See Fed. R. Evid. 402. Relevant evidence is
“broadly defined,” United States I. Glasser, 773 F.2d 1553, 1560 (11" Cir. 1985), as evidence
that has “any tendency to make the existence of any fact that is of consequence to the
determination of the action more probably or less probable than 1t would be without the
evidence.” Fed. R. Evid. 401. Much of the correspondence bears directly on points that the U.S.
Attorney’s Office has already discussed in its pleadings. The Government’s Response to the
Victim's Petition, for example, contains an extensive discussion of the background of the
investigation, the plea negotiations, and the U.S. Attorney’s Office’s understanding of its
obligations under the CVRA. See Government’s Resp. to Victim’s Emergency Petition for
Enforcement of Crime Victims Rights Act at 3-6 (doc. #13) (citing Declaration of Asst. U.S.

5
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Attorney Marie Villafafia). These same subjects were also discussed at length at the Court’s
July 11, 2008, hearing on the matter. See, eg, Tr. July 11, 2008, at 3-4, 18-19, 22-29. The
correspondence provides far more detailed information on this subject than was previously
available to the victims. More important, the correspondence also shows a concerted effort by
the U.S. Attorney’s Office and Epstein to conceal the non-prosecution agreement from the
victims.

The victims should therefore be allowed to use the correspondence, as it sheds important
light on the events surrounding the non-prosecution agreement, which are central to the victims’
arguments that the U.S. Attomey's Office violated their rights.
1T. THE VICTIMS® PLEADINGS SHOULD BE UNSEALED.

The victims® pleadings should also be unsealed. The victims have, of course, filed only a
redacted version of their pleading in the court public file, thereby ensuring full compliance with
the Court's order that they give Epstein a chance to object. But there is no underlying reason for
sealing of these documents. The Court has already ruled that the correspondence is not
privileged.  Accordingly, no good reason exists for keeping the pleadings confidential, and
accordingly they should be made part of the Court’s public file.

In addition, no sealing order could be justified in this case. The Eleventh Circuit has
instructed that the district courts must make substantial findings before sealing records in cases
before it. For instance, in United States I. Ochoa-Vasque, 428 F.3d 1015 (1 1" Cir. 2005), 1t
reversed an order from this Court that had sealed pleadings in a criminal case, emphasizing the

importance of the public’s historic First Amendment right of access to the courts. To justify
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sealing, “a court must articulate the overriding interest along with findings specific enough that a

reviewing court can determine whether the closure order was properly entered.” Id. at 1030.
Here there is no overriding interest in keeping the pleadings secret. To the contrary, there

is an overriding interest in having these matters exposed to public light. There is considerable

public interest in the question of how a serial pedophile could arrange such a lenient plea

was receiving favorable treatment in the criminal investigation because of his wealth and power.
/a5 Tecelving lavorable treatmen L 1n fue crimna’ Investgation because il Ul N

See, eg., Abby Goodnough, Questions of Preferential Treatment Are Raised in Florida Sex
Case, N.Y. TIMES, Sept. 3, 2006, at 19 (noting questions that the public had been left “to wonder
whether the system filted in favor of a wealthy, well-connected alleged perpetrator and against
very young girls who are alleged victims of sex crimes"”). Indeed, the interest in the matter is
strong enough that the widely-viewed television program Law and Order: Special Victim Unit
devoted an episode to it last month, suggesting in its plot that federal government had intervened
improperly to prevent effective prosecution. See Law & Order Commemorates Jeffrey Epstein's
Taste for Teen Hookers, http://gawker.com/#!5751094/law--order-commemorates-jeffrey-
epsteins-taste-for-teen-hookers. Also, there is strong current media interest in the case. “British
tabloids have gone berserk the past two weeks with the growing scandal over the friendship that
Prince Andrew, 51, fourth in line for the throne, has maintained with the multimillionaire, a
registered sex offender [Jeffrey Epstein].” Jose Lambiet, Prince's Friendship with Pedophile
Causes Furor Across the Pond, PALM BEACH PosT, Mar. 9, 2011, at 2B. There are also current
reports that the FBI is reopening its investigation into the matter. See Sharon Churcher, FBI Will
Reopen Case Against Prince s Friend, SUNDAY MAIL (UK), Mar. 6, 2011.

7
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Of course, the Court is not being asked in this pleading to decide the wisdom of the non-
prosecution agreement entered into by the U.S. Attomney's Office. The public can make up its
own mind on that subject — but only if it is allowed to review the facts surrounding the
negotiation of the agreement and the treatment of crime victims during the negotiation process.
The Court should accordingly unseal the victims’ pleading.

I,  EPSTEIN HAS NO “STANDING” TO RAISE ANY OBJECTIONS WITHOUT
INTERVENING IN THE CYERA CASE.

As a courtesy to Epstein, we have provided copies of all these pleadings to defendant
Epstemn. It should be noted, however, that while Epstein is well aware of this CVRA action, he
has chosen not to intervene. Cf Fed. R. Civ. P. 24 (providing procedures for intervention).
Without intervening in the case, he cannot raise any objections to use of the correspondence in
this case — or to any relief that the Court might grant to the victims.

The victims have no objection to Epstein intervening in this case — at this time. If,
however, Epstein delays intervention until after a reasonable period of time, the victims will
argue that his motion to intervene is untimely. The victims will argue that any attempted
intervention by Epstein after the date on which the Government must respond to the victims®
motion for a finding of violation of the CVRA is untimely, as that 1s when the victims must
begin drafting reply pleadings. See United Stares I Jefterson County, 720 F.2d 1511, 1516 (11"
Cir. 1983) (listing factors to be considered in determining whether motion to intervene is timely).

CERTIFICATE OF CONFERENCE
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The Government has no objection to the motion to unseal. On August 26, 2010, Epstein

was given notice of the victims’ intent to use these materials in this case. He has yet to intervene

in this case, let alone interpose any objection in this case.

CONCLUSION

For all the foregoing reasons, the Court should allow Jane Doe #1 and Jane Doe #2 to use

the U.S. Attormey’s correspondence in this CVRA action. The Court should therefore unseal the

victims redacted pleading, entering the full pleading — and the attached correspondence — as

publicly accessible records.

DATED: March 21. 2011

Respectfully Submitted,

s/ Bradlev I, Edwards

Bradley J. Edwards

FARMER, JAFFE, WEISSING.,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2

Fort Lauderdale. Florida 33301

and

Paul G. Cassell

Fro Hac Vice

S.J. Quinney College of Law at the
University of Utah

332 5. 1400 E.

Salt Lake City, UT 84112

Attorneys for Jane Doe #1 and Jane Doe #2
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CERTIFICATE OF SERVICE
The foregoing document was served on March 21, 2011, on the following using the Court’s

CM/ECF system:

!:{Rlﬂlﬂnl | | .-! ! IIUI‘I'I =

Joseph L. Ackerman, Jr.

Fowler White Bumett PA

777 S. Flagler Drive, West Tower, Suite 901
West Palm Beach, FL 33401

Crniminal Defense Counsel for Jeffrey Epstein
{courtesy copy of pleading via U.S. mail)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No, 08-B0736-Civ-Marra/Johnson

JANE DOES #1 AND #2,

Petitioners,

UNITED STATES OF AMERICA,

Respondent,
/

UNITED STATES® RESPONSE TO PETITIONERS® MOTION
TO USE CORRESPONDENCE TO PROVE VIOLATIONS OF THE
CRIME VICTIMS® RIGHTS ACT AND TO HAVE THEIR
UNREDACTED PLEADINGS UNSEALED [DESI]

The United States of America, by and through the undersigned, hereby files this Response
in partial opposition to Petitioners' Motion to Use Correspondence to Prove Violations of the Crime
Victims® Rights Act and to Have Their Unredacted Pleadings Unsealed (DES1). Asexplained in the
United States” Response to Petitioners’ Motion for Finding of Violations of the Crime Victims
Rights Act (DE4R), and Petitioners” Motion to Have Their Facts Accepted (DE49), it is the position
of the United States that this case presents a straightforward legal issue and no additional facts or
evidence are necessary for the resolution of the matter. The United States also was not a party to the
action wherein Petitioners were ordered to obtain court approval prior to using the correspondence

as evidence.! Accordingly, the United States takes no position as to that portion of Petitioners’

'The Government does note, however, that Petitioners have filed the Non-Prosecution
Agreement (“NPA”) in the public portion of the Court file. (DE48, Ex. E.) That document 15 the
subject of a Protective Order in the instant suit. (See DE26.) Petitioners have previously moved to

08-80736-CV-MARRA 000937
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Motion, although it notes that merely attaching the correspondence to a motion without
authenticating it does not make it admissible evidence.

With regard to Petitioners” Motion to Unseal, when Petitioners” originally conferred with the
government, the undersigned stated that there was no objection to the motion to unseal. However,
a copy of what Petitioners intended to file was not provided. Also, upon undertaking some research
in preparation for a response to DF49, it was determined that the Government could net, in
accordance with our legal obligations, agree to unsealing the documents referenced herein.
Accordingly, for the reasons set forth herein, the United States opposes, in part, Petitioners’ Motion
.t{! Unseal. Instead, the United States has filed herewith, under seal, a redacted version of DE48 and
the relevant portions of Exhibit A, and asks the Court to unseal only redacted versions, if the Court
decides to grant Petitioners’ Motion to Unseal.

CERTAIN PORTIONS OF PETITIONERS’ PLEADINGS RUN AFOUL OF FED. R.
CRIM. P. 6(¢) AND/OR CONSTITUTIONAL MANDATES.

Several of the “facts™ that Petitioners include in their Statement of Undisputed Facts allege
that Jeffrey Epstein (“Epstein”) and others have committed crimes for which they were never
charged or convicted. Others refer to matters that were occurring before the grand jury. The
documents contained in Exhibit A to their pleading contain similar materials. The Federal Rules of
Criminal Procedure and constitutional mandates dictate that these should be kept sealed.

A, Federal Rule of Criminal Procedure 6(e)

Rule 6{e) states that “an attorney for the government” “must not disclose a matter occurring

unseal the NPA in this action, (see DE28,) which the Court has denied. (IDE36.) Although the
Government acknowledges that the NPA 1s a matter of public record in other courts, it is not a public
record here,  As discussed below, its disclosure, which includes names of uncharged persons,
implicates Due Process.
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before the grand jury.” Fed. R. Crim. P. 6(e)(2)(B). Furthermore, court hearings and court records
and orders must be sealed “to the extent and as long as necessary to prevent the unauthorized
disclosure of a matter occurring before a grand jury.” Fed. R. Crim. P. 6(e}5) & (6).

Courts have construed “a matter occurring before the grand jury” to include “events which
have already occurred before the grand jury, such as a witness’s testimony, [and] matters which will
oceur, such as staterents which reveal the identity of persons who will be called to testify or which
report when the grand jury will return an indictment.™ fn re Grand Jury Investigation, 610 F.2d
202, 216-17 (5th Cir. 1980).

While Petitioners were merely asking the Government to agree with their assertions of **fact”™
based upon materials Petitioners had received from counsel for Epstein, rather than asking the

Government to make affirmative disclosures of grand jury material, “Rule 6(e) does not create a type

It is worth noting that, within the same case, a court can take differing positions on this.
Compare:

[T]he disclosure of information obtained from a source independent of the grand jury
proceedings, such as a prior government investigation, does not violate Rule 6(e).
A discussion of actions taken by government attornevs or officials, e.g, a
recommendation by the Justice Department attornevs to department officials that an
indictment be sought against an individual does not reveal any information about
matters occurring before the grand jury. Nor does a statement of opinion as to an
individual’s potential criminal liability violate the dictates of Rule 6(e).

With:
Disclosures which expressly identify when an indietment would be presented to the

grand jury, the nature of the crimes which would be charged, and the number of
persons who would be charged run afoul of the secrecy requirements codified in Rule

te).

In re Grand Jury Investigation, 610 F.2d at 217, 218. In light of these conflicting directives, the
government must err, if atall, on the side of treating all information related to grand jury proceedings
as “matters occurring before the grand jury.”
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of secrecy which is waived once public disclosure oceurs.” In re Motions of Dow Jones & Co., Ine.,
142 F.3d 496, 505 (D.C. Cir. 1998) (quoting In re North, 16 F.3d 1234, 1245 (D.C. Cir. 1994)}.
“[E]ven if material concerning the grand jury investigation had been disclosed to the public, the
Government attorney . . . had a duty to maintain grand jury secrecy. This attorney could neither
confirm nor deny the information presented by the ‘external party.”” Senate of the Commonwealth
of Puerto Rico I United States Dep 't of Justice, 1992 WL 119127 at *3 (D.D.C. May 13, 1992)
(citing Barry I United States, 740 F. Supp. 888, 891 (D.D.C. 1990) (“Rule 6(¢) does not create a
type of secrecy which is waived once public disclosure occurs. The Government is obligated to
stand silent regardless of what is reported, accurate or not, by the press.™).

The reasons for Rule 6(g) are multiple:

In addition to preventing adverse pretrial publicity about a person who may be

indicted and subsequently tried, secrecy protects the reputation of a person under

investigation who is notindicted. The secrecy requirement also encourages reluctant

witnesses to testify without fear of reprisals from those against whom testimony is

given, prevents tampering with grand jury witnesses in an effort to alter their trial

testimony, and permits the grand jurv to deliberate free from the influence of

publicity. Finally, secrecy prevents disclosures to persons who may be interested in

the investigation if the facts are known or might attempt to escape if they have reason

to believe certain indictments will issue,
United States I Eisenberg, 711 F.2d 959, 961 (11th Cir. 1983) (citing United States I'_ Procter &
Gamble Co., 356 .S, 677, 681 n.6 (1958)).

Several of the “facts” contained in Petitioners’ submission contain allegations related to
matters occurring before the grand jury. Pursuant to Fed. R. Cnim. P. 6(¢), the Government cannot
confirm or deny the accuracy of those allegations. Likewise, portions of Exhibit A to Docket Entry

48 refer to matters occurring before the Grand Jury. Notwithstanding Petitioners’ citations to the

First Amendment and the interest of the press and the public in this case, the First Amendment right
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of access is not absolute and sealing is appropriate in connection with grand jury proceedings. As
explained by Judge Jordan in United States I. Steinger, 626 F. Supp. 2d 1231 (S.D. Fl. 2009):

“The proper functioning of our grand jury system depends upon the secrecy of grand
jury proceedings,” Douglas Oil Co. § Petrol Stops Northwest, 441 1.5, 211, 218
{1979), and this expectation of privacy is generally codified in Rule 6(¢) of the
Federal Rules of Criminal Procedure. . . . .

There is a second reason why sealing is currently appropriate. As noted above, the
Public Integrity Section has determined that six former or present public officials had
no knowledge of, or involvement in, the alleged wrongdoing, and its probe continues
against others who have yet to be indicted or cleared. The sealed documents and
transcripts refer to many of those individuals by name. Disclosure of those names,
and the matters being investigated, could have devastating consequences for those
persons who have been cleared of any misconduct, as well as for those still under
investigation. As William Shakespeare put it centuries ago, “the purest treasure
mortal times afford is spotless reputation; that away, men are but guilded loam, or
painted clay.,” W. Shakespeare, RICHARD II, ACT 1, SCENE 1, lines 177-78 (1597).

And if it is true that “at every word a reputation dies,” A. Pope, THE RAPE OF THE
Lock, Canto II1, line 16 (1712), then public access to the sealed documents and
transcripts here could easily kill many reputations. This overriding interest is, |
believe, of a higher value under [Press-Enterprise Co. I. Superior Court, 464 U.S.
501 (1984)] so as to warrant sealing, and provides good cause under the common-law
access balancing test to preclude disclosure.

Steinger, 626 F. Supp. 2d at 1235-36 (brackets in original omitted). See also In re Petition of
American Historical Ass 'n,62F, Supp. 2d 1100, 1103 (S.D.N.Y. 1999) (“A cormnerstone of the grand
jury secrecy rule is the protection of the reputations and well-being of individuals who are subjects
of grand jury proceedings, but are never indicted . . . [T]he rule of secrecy seeks to protect . . .
unindicted individuals from the anxiety, embarrassment, and public castigation that may result from

disclosure.™) (cited in Steinger).
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B. Due Process

As noted above, one of the reasons behind 6{e) is to protect the reputations of persons who
are under investigation but not indicted. This is a corollary to what the Court of Appeals found to
be a due process protection afforded by the Fifth Amendment of the United States Constitution —
namely, “that the liberty and property coneepts of the Fifth Amendment protect an individual from
being publicly and officially accused of having committed a serious crime, particularly where the
accusations gain wide notoriety,” See In re Smith, 656 F.2d 1101, 1106 (5th Cir. 1981) (citation
omitted).” In Smith, the petitioner filed a motion seeking to have his name siricken from the factual
proffers of two criminal defendants. Smith had not been eriminally charged or convicted. The Court
of Appeals agreed with Smith, castigating the Government:

no legitimate governmental interest is served by an official public smear of an

individual when that individual has not been provided a foram in which to vindicate

his rights. . . .

[W]e completely fail to perceive how the interests of criminal justice were advanced

at the time of the plea hearings by such an attack on the Petitioner’s character. The

presumption of innocence, to which every criminal defendant is entitled, was

forgotten by the Assistant United States Attorney in drafting and reading aloud in

open court the factual resumes which imphcated the Petitioner in eritminal conduct

without affording him a forum for vindication.
Id at 1106, 1107. The Court of Appeals ordered the District Court Clerk's Office to “completely
and permanently obliterate and strike from the records of the pleas of guilty . . . any and all
identifying reference to orname of Mr. Smith, the Petitioner, so that such references may not be used

as a public record to impugn the reputation of Petitioner.” fd. at 1107. The Court further ordered

that all of the pleadings in the case be sealed. /d.

*This opinion of the Fifth Circuit was made binding precedent in the Eleventh Circuit
pursuant to Bonner I City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc).
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Courts have interpreted Smizh to apply not only to references to unindicted co-conspirators
in indictments and factual proffers. but also to motion papers. See, e.g.. United States I Anderson,
55 F. Supp. 2d 1163, 1168 {(D. Kan, 1999) (“After carefully reviewing the government’s moving
papers on the conflict of interest issue, the court ¢an find no reason why the government might have
‘forgotten’ the presumption of innocence in such a public pleading . . ™) (citing Smith, 656 F.2d at
1107); United States I Holy Land Foundation, 624 F.3d 685 (5th Cir. 2010) (Fifth Amendment
rights of organization were violated when its name was listed among 246 unindicted coconspirators
in pre-trial brief).

Petitioners™ “Statement of Undisputed Material Facts,” and Exhibit A to DE48 contain
allegations related to uncharged crimes against not only Epstein but several other individuals.® In
keeping with the First Amendment’s limited right of access, the United States does not oppose the
motion tounseal in full, rather, pursuant to Smith and its progeny, the relevant allegations should be
redacted. See, e.g., Smith, 656 F.2dat 1107 (ordering Clerk’s Office to “completely and permanently
obliterate and strike from the records . . . any and all identifying reference to or name of Mr, Smith”
and sealing all other related records); United States I Anderson,55F. Supp. 2d 1163, 1170 (D, Kan.
1999) (ordering Clerk’s Office to “completely and permanently strike” all references to petitioners);
Steinger, 626 F. Supp. 2d at 1237 (concluding that documents must be kept fully sealed because
“redactions would be so heavy as to make the released versions incomprehensible and
unintelligible™}.

Filed herewith, under seal in accordance with Rule 6(e), is a proposed redacted copy of DE48

and the relevant pages of Exhibit A. With respect to DE4R itself, the Government has only redacted

*The NPA also contains such references.

.
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language that in some way suggests that the Government (including the FBI) is the source of the
allegation. However, the Government reiterates, as it has stated in its opposition to “Petitioners’
Motion to Have Their Statement of Undisputed Material Facts Accepted” that it denies all of the

- allegations contained in Petitioners” Statement that aver violations of law by Epstein or others that
have not resulted in a conviction, including but not limited to paragraphs 1, 2,4, 5, 10,11, 17, 37,
52, and 53. With respect to Exhibit A, out of 359 pages, the United States only seeks to redact 40
full pages, and seeks to redact individual words or sentences on an additional 20 pages.

The United States further respectfully requests that the Court allow it to redact the personal
telephone number and email address of its personnel, that appears on eighteen pages in Exhibit A
to DE48. The information serves no evidentiary purpose.

The United States has conferred with counsel for Petitioners on these matters. Petitioners
have no objection to the redaction of the personal telephone number and email address of
government personnel and to the redaction of individual statutory references in Exhibit A,
Petitioners object to redactions of DE48 and to further redactions of Exhibit A. For ease of reference
b the Court, the redactions that are agreed to are marked in blue; those that are in dispute are
marked in red. Redactions that appear in plain black are pre-existing (i.e., they are redactions done
either by Petitioners or by Epstein’s counsel).

CONCLUSION

For the foregoing reasons, the United States respectfully requests that the Court deny, in part,
Petitioners’ Motion to Unseal its Motion for Finding of Violations of Crime Victim’s Rights Act and
Request for Hearing on Appropriate Remedies [DE48] and Exhibit A thereto and, instead, that the

Court unseal only a redacted version of those pleadings, that is. the redacted documents filed
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herewith.
Respectfully submitted,

WIFREDO A. FERRER
UNITED STATES ATTORNEY

B}r: -

Assistant U.S. Attorney

Attorney for Respondent

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on April 7, 2011, 1 electronically filed the foregeing document

with the Clerk of the Court using CM/ECF.

Asgistant
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SERVICE LIST

Jane Does 1 and 2 I United States,
Case No. 08-80736-CIV-MARRA/JOHNSON
United States District Court, Southern District of Florida

Bradley J. Edwards, Esq.,
Farmer, Jaffe, Weissing, Edwards, Fistos & Lehrman, P.L.
425 North Andrews Avenue, Suite 2

Fort Lauderdale, Florida 33301

Paul G. Cassell

S.J. Quinney College of Law at the
University of Utah

3325 1400 E.

Salt Lake City, Utah 84112

Attorneys for Jane Doe # | and Jane Doe # 2
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